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But it’s too late, the meat is gone. 

Like the pup, the defaulter is almost always caught. But 
his illegally gained wealth has usually disappeared before ap- 
prehension. 


Wise employers protect themselves with Fidelity Bonds. 


THE TRAVELERS INDEMNITY COMPANY 
HARTFORD, CONNECTICUT 


All forms of Fidelity and Surety Bonds 
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Write for Complete Details 
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THE AMERICAN BaAR_ASSOCIATION JOURNAL is published Monthly by AMERICAN Bar Assoc'aTion at 1140 North Dearborn Street, Chicago 10, Illinois 
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Labor Standards Act, anti-discrimination laws, public 


vided swift, complete, and dependable coverage of 
whole work-a-day world of statutes, regulations, rulings 


contracts law relating to labor, anti-injunction 


court and administrative decisions, returns, 


“labor law. 
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DELAWARE 


for 


POST-WAR CORPORATIONS 


. 








Corporations formed upon telegraphic instructions. 


Approved organization forms, exact cost, precedents and our 


1946 DIGEST of the law, furnished gratis to lawyers upon request. Rose 
Publishers of ‘Marvel on Delaware Corporations and Receiverships."’ Juni 


Edwe 


Corporation Service Company 


Delaware Trust Bldg. Telephone 8305 Wilmington 99, Delaware 








ADVANTAGES of NEVADA CORPORATION LAW 


NEVADA 


AGENCY & TRUST NO Blue Sky Law. 


ate eps ; NO Necessity of trips to Nevada to hold corporate 
CHENEY BLDG... RENO, NEV meetings, or for eorporate organization. 
NEVADA‘S OLDEST AND LARGEST NO State tax. (Only $5.00 filing fee, yearly, for list of 
INCORPORATING COMPANY officers) 
ORGANIZED IN 19 NO Annual reports. 
NO Stockholders’ liability. 
NO Resident Directors required. 

THE HOME NO Delay in Organization. Our home office completes 
the organization of the company the same day as 
instructions are received, including issusnee of stock 
certificates. 

'@) am 4010): NEVADA Taxation of non-residents’ stock. 

State inheritanee tax. 
Difficulty in conducting your corporate affairs as 

CORPORATIONS you wish them conducted, 
High valuation of non-par stock. (For purposes 
of filing non-par stock is valued at $1.00; most 
States value it at $100.00) 
Time limit in the eharter; may be perpetual. 
Obligation to you for a copy of the latest 
printing of the Nevada Corporation Aet. 


SEE OUR CARD - MARTINDALE HUBBELL LAW DIRECTORY 
NEVADA SECTION 
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. In the Corporation Trust system each step in 

Statutory Representation Statutory Representation is a coordinated, in- 

tegrated part of a complete system. The offices 

C ” T and representatives it furnishes are linked with, 

and their experience reflected in, the Bulletins 

as orporation rust which notify a corporation of state taxes to be 

paid and reports to be filed. The Report and 

e e Tax Notification Bulletins are linked by spot 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guorantee 
compliance with court de- 
crees. In every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 
moment's notice. 


U.S.F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Home Office: Baltimore, Md. 


**Consult your Agent or 
Broker os you would your 
Doctor or Lawyer"’ 
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1946 Essay Contest 


Conducted by 


American Bar Association 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, Deceased. 


Information for Contestants 


Subject to be Discussed: 


Labor Disputes—Their Settlement by 
Judicial Process. 


Time when Essay must be Submitted: 
On or before June 15, 1946. 


Amount of Prize: 
Three Thousand Dollars. 


Eligibility: 
The contest will be open to all members of 
the Association in good standing, including 


« life members (except previous winners, mem- 


bers of the Board of Governors, Officers, 
and employees of the Association), who have 
paid their annual dues to the Association for 
the current fiscal year in which the essay is 
to be submitted. 

No essay will be accepted unless prepared 
for this contest and not previously published. 
Each entryman will be required to assign 
to the Association all right, title and in- 
terest in the essay submitted and the copy- 
right thereof. 

An essay shall be restricted to five thou- 
sand words, including quoted matter and 
citations in the text. Footnotes or notes fol- 
lowing the essay will not be included in the 
computation of the number of words, but 
excessive documentation in notes may be 
penalized by the judges of the contest. 
Clearness and brevity of expression and 
absence of iteration or undue prolixity will 
be taken into favorable consideration. 

Anyone wishing to enter the contest should 
communicate promptly with the Executive 
Secretary of the Association, who will furnish 
further information and instructions. 


American Bar Association 
1140 N. Dearborn St. Chicago 10, Il. 
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xavailable for immediate delivery 


THE LAW OF UNFAIR COMPETITION 
AND TRADE-MARKS 


by RUDOLF CALLMANN of the New York Bar 


3 volumes - - - price $30.00 








This treatise collates all available authorities, analyzes the trends and 
suggests several new theories on the development of the newly emerging 


concept of a law of unfair competition. 


It explores the interrelationship of the law of copyrights, the law of 
patents, the anti-trust laws, the Fair Trade Acts, the Unfair Practices 
Acts, the Robinson-Patman Act and the law of unfair competition and 


trade-marks. 


Both administrative and judicial proceedings, the proceedings before 
the courts, the Federal Trade Commission and the Patent Office are 
thoroughly and exhaustively treated. 

It offers, in brief, a modern approach and throws light upon a 
hitherto unillumined though very important “corner of the law.” 

It will be kept to date by the pocket part method of supplementa- 


tion, so new legislation like the Lanham Bill can be readily offered when 


necessary. 











CALLAGHAN & COMPANY 


401 EAST OHIO STREET CHICAGO 11, ILLINOIS 
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CLIENT 
CHOOSE 


HE PRENTICE-HALL "INCORPORATING KIT" helps you 
San the state for incorporation which will best suit your 

client's purposes. It contains among other things Compara- 
tive Charts which show at a glance the costs and requirements 
of incorporating in various incorporating states: organization 
tax and filing fees; inheritance, franchise and transfer taxes; re- 
quirements for reports; number and kind of incorporators and 
directors; restrictions in selecting corporate name; etc. It also 
includes requisition blanks and work sheets. 


CHECK THESE ADVANTAGES of the Prentice-Hall 


Corporate Organization and Mainzcnance Service: help 
in selecting the state of incorporation, drafting and filing 
the certificate, maintenance of principal office in home 
state, keeping of corporate records, notification of tax 
due dates—in short, complete assistance at every step. 
Ask us for full information regarding this service, without 
obligation—and send for a FREE copy of our "Incorpor- 


(Our services are available ating Kit’ referred to above. 
to attorneys only.) 


PRENTICE HAL CORPORATE ORGANIZATION 
” AND MAINTENANCE DIVISION 
90 BROAD STREET, NEW YORK 4, N. Y. 


Vi American Bar Association Journal 





FINGERS ON THE KEYBOARD 
OF THE NATION 


WASHINGTON .. . nerve-center 
of America . . . pulsing each day 


with rulings, regulations, laws, orders, deci- 
sions that affect American business, Ameri- 
can law. Today in Washington, in at least 
one of 234 centers of information, something 
happened that affects your practice. Tonight 


specialists will race over typewriter keyboards 
.. . tell what happened, why it happened, 
what it means. Tomorrow in Detroit, or 
Hartford or Memphis, or wherever you may 
be, full details and analysis can be on your 


in Washington, fingers of BNA information desk, indexed for fast reference. 


Many BNA clients are lawyers . . . for lawyers need this fast, detailed, coverage in 
daily planning. BNA Reports provide timely, authoritative on-the-spot information. 


Take coverage of excess profits tax for instance. To date, nearly 500 cases have 
been filed. The task of analyzing, digesting, reporting this important information is 
not included in the Tax Court’s functions . . . so BNA tackles the job. From the 
thousands of tax cases filed BNA extracts the section 722 (excess profits tax) cases 
. . . lists them, names the companies and the types of business involved, states the 
point of law on which the cases are based, indexes each case for fast fact finding. 


This type of extra service is typical. BNA covers every significant source of intorma- 


tion on all phases of decisional and administrative law. No other reports are so com- 
plete—-so fast. 


TELL US THE INFORMATION YOU NEED---WE’LL TELL YOU HOW TO GET IT 


WRITE DEPT. J BUREAU OF NATIONAL AFFAIRS, INC. 


— 


WASHINGTON 7, D. C. 
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time and attention of their mother. 





MORE THAN MONEY 


When an insured family breadwinner dies he leaves more than a certain number 


HOME OFFICE 


of dollars to his fatherless children and to their mother. 


To his widow he leaves a mind free of worry over the future and he bequeaths 


to his sons and daughters a precious heritage that money can’t buy — the undivided 


Life insurance is, indeed, a valiant ally. 


She PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 
A mutual life insurance company 


NEWARK, NEW JERSEY 








MONTGOMERY'S 
Federal Taxes on Estates, 


Trusts and Gifts 1945-46 





“For the attorney, trust 
officer, 
professional estate plan 
mer, it is 
pensable tool.’ 
and Estates 


accountant, and 


an indis 


Trusts 


"A mine of useful infor 
mation Harry W 
Forbes, Shearman & 
Sterling & Wrighi. Neu 
York 


"Used it within 15 min- 
utes after it arrived.””— 
John G. Jackson, Jack- 
son, Nash, Brophy, Bar 
ringer & Brooks, Neu 


York. 


New issue of this irreplaceable guide 
to estate planning, and to what can and 
cannot be done to ease taxes involved in 
gifts, use of trusts and testamentary dis- 
positions — including related features of 
income tax. Reconsiders every important 
problem in light of developments aris- 
ing out of the law and its administration. 


Gives advice, recommendations founded 
in experience of an organization of law- 
yers and accountants exceptionally quali- 
fied in tax practice. Long-range sug- 
gestions on handling individual estate 
transactions; most desirable ways to pro- 
vide for descent of property; proper 
drafting of wills and trust indentures; 
use of tax-saving options. 


Get your comy Now! $7.50 


THE RONALD PRESS COMPANY, Publishers 


15 East 26th Street 





Vill 


American Bar 





New York 10, N. Y. 


Association Journal 


MONTGOMERY'S 


Federal Taxes on 
Corporations 1945-46 


—From first leads to completed returns, 
here is the help you want on corporation 
taxes in any company, of any size. 
Everything in one place for quick and 
easy application: 
How the law operates in practice; guid- 
ing principles from thousands of cases, 
rulings; explicit counsel on WHAT TO 
DO founded in experience of nationally 
known organization of accountants. 


New 1945-46 issue brings up to date 
changes in the law and its administration: 


Effect of 1945 law ending excess profits 
tax, including necessary provisions for 
1946; cash benefits possible and steps to 
obtain them; income from terminated 
war contracts; reconversion expenses; etc. 


Unique presentation, nowhere else paral- 
leled or duplicated: 


Saves search and uncertainty in settling 
your hard problems, in checking your 
handling of any situation to hold taxes to 
correct legal minimum. 





Standard since 1917 
with tax experts and cor- 
poration executives: 

“Best books on subject 
being written.’’—Thomas 


N. Tarleau, Wésllkie, 
Owens, Otis, Farr & Gal 
lagher, New York. 


“Nothing else quite takes 
their place. 1 am contin- 
ually using them.”’— 
Henry B. Fernald, Loom- 
is, Suffern & Fernald, 
Certified Public Account- 
ants, New York. 


Get your copy 
Now! $15.00 


THE RONALD PRESS COMPANY, Publishers 


15 East 26th Street 


New York 10; N. Y. 
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geCo-ofs' PRESENT 


AMERICAN LAW of VETERANS 


by members of the A.L.R. editorial board 


—— + + > + o——___ 
With typical ‘‘Co-op’’ carefulness the book comprises: 


Foreword and Contents Table _ 


954 Sections of Text and Careful Footnote References to 
Official Source Material 


Federal Statutes... 

Summary of State Laws 

Veterans’ Regulations... 
Addresses of Veterans’ Agencies___ 


31 
14 
115 


Grand Total 1309 


es 





PRICE 


$10:2° 


The Forms are shown in connection with the Text 


TABLE OF CONTENTS 


. General provisions and prin- VII. Education, training, and re- XVI. Rights relating to taxes and 
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m contin- 
hem.’’— 
d, Loom- 
Fernald, 
Account- 


copy 
5.00 


ers 
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ciples governing veterans’ 
benefits. 


. Administration of benefits by 


III. 


IV. 


V. 


VI. 


Veterans’ Administration; 
claims, practice, and proce- 
dure. 

Discharge; rights, duties, and 
status upon release from 
service. 

Payments and settlements up- 
on discharge or release from 
service. 

Employment rights and pref- 
erences. 


Unemployment benefits. 


XI. 


XII. 


habilitation. 


. Loans. 
IX. 
; a 


Insurance. 

Payments and settlements up- 
on death in service. 

Burial of servicemen and vet- 
erans. 

Property, effects, and estates 
of servicemen and veterans. 


. Pensions. 
. Retirement pay. 
. Hospital, medical, and domi- 


ciliary care; prosthetic appli- 
ances and aids to blind. 


fees; exemption and relief. 


Protection against legal pro- 
ceedings and forfeitures; 
Civil Relief Act. 


Miscellaneous benefits, pref- 
erences, and rights. 


XIX. Crimes and penalties. 
Appendix A. Federal statutes. 
Appendix B. Veterans’ regulations. 
Appendix C. Summary of state laws. 


Appendix D. Addresses: List of of- 
fices and agencies con- 
nected with veterans. 


XVII. 


XVIII. 


tz Limited edition ready for immediate delivery. Order your copy now. “&j 


FOR SALE BY 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY  -- 
BANCROFT-WHITNEY COMPANY 
BAKER, VOORHIS & CO., INC. 
BENDER-MOSS COMPANY -: 


200 McAllister Street 
30 Broad Street 


-- 91 McAllister Street -- -- San Francisco 2, California 





Rochester 3, New York 
San Francisco 1, California 


New York 4, New York 
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The Complete Digest Of all Fed- 
eral Case Law — earliest to date 
— including the U. S. Supreme 
Court — all under ONE alphabeti- 


cal arangement 


- Kept to date with Pocket Parts — 
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that's what busy lawyers appreciate — — explaining the amazing 
popularity of this "Life-Time" Federal Digest. 


Obtain Full Particulars From WEST PUBLISHING CO.., St. Paul 2, Minn. 
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Here is a practical question of ] 
first importance for trial lawyers 
and trial and appellate judges: 
Should findings of fact and con- 
clusions of law be compulsory? 
Judge Clarence Hanson of the 
Los Angeles Superior Court said 
“no” (32 A.B.A.J. 52-55). Many 
lawyers and judges say “yes”. | 
Judge Hyde of the Missouri Su- 
preme Court offers a middle 
course. Federal Rule 52 may be 
amended; what do you want | 
done about it? There is an edi- 
torial about it, on page 152. 


It is easy to agree with Judge Clar- 
ence M. Hanson, of the Superior 
Court of Los Angeles, that the re- 
quirement of Findings of Fact and 
Conclusions of Law established by 
the Field Code is an out-moded relic 
of Stage Coach days:! To require 
findings on all facts involved in every 
case tried without a jury, requires 
much useless labor. To require a 
finding on every essential fact in issue 
on the pleadings (whether actually 
in dispute or not) merely gives an 
opportunity for planting a delayed 
action bomb under the judgment 
which can blow it up on appeal. 
While to require the judge to give 
himself instructions on the law of the 
case (in the form of conclusions of 
law), after he had already decided 
it, seems to be most absurd, in ad- 
dition to affording another means for 
making the judgment a booby trap. 
\ll this together with the limited 
type of review formerly afforded, in 
non jury law cases, tended to make 
the case on appeal a trial of the trial 
judge for errors instead of a review 


A Modern Substitute for Findings 
of Fact and Conclusions of Law 


by Honorable Laurance M. Hyde 


of the case on its merits. Missouri 


has recently abolished it all. 


Duty of Trial Judge 
to Decide Fact Issues 
Nevertheless, 


there laud- 


able purpose behind this ancient de- 


was one 
vice, which it would still be most 
helpful to accomplish; and in this 
writer’s view, the failure to provide 
for it would not improve the admin- 
istration of justice. That is for the 
trial court to settle those principal 
fact issues which the parties have 
most hotly contested. No one can do 
this as well as the trial judge, when 
the determination of these issues de- 
pends on the credibility of oral evi- 
dence of witnesses who appeared be- 
fore him. An appellate court is in no 
position to do this accurately, and 
should defer to the trial court’s de- 
termination of any fact issue sup- 
ported by substantial evidence on the 
whole record. But if the trial judge 
does not decide such a disputed fact 
issue, then it may not be done at all. 
The trial court may dodge its de- 
cision by a general judgment and the 
appellate court may presume it was 
decided in whatever way is necessary 
to fit the result. Thus a litigant may 
lose without either court actually 
considering a disputed controlling 
fact issue. This is the very criticism 
so often made by the legal profession 
against administrative tribunals. The 
McCarran-Sumners Administrative 
Law Bill, sponsored by the American 
Bar Association, by Section 8 (b) re- 
quires such fact findings in the de- 
cisions of such tribunals.2 Surely 
this vital duty of the trial judge can 
be preserved and such findings re- 
corded, for the benefit of the parties 


JUDGE, MISSOURI SUPREME COURT 


and the appellate court, without the 
painful barren efforts and obstruc- 
tive technicalities of the old practice 
on findings of facet and conclusions 
of law. 

In Missouri, we believe we have 
the answer in Section 114 (b) of our 
new civil code®, which is as follows: 
“At or after the trial, the court shall 
render such judgment as it thinks 
right upon the law and the evidence. 
If any party shall so request before 
final submission of the case, the court 
shall dictate to the court reporter, 
or prepare and file a brief opinion 
statement of the 
grounds for its decision and the 
method of determining any damages 
awarded; and may, or if specifically 
requested by counsel, shall, include 


containing a 


its findings on any of the principal 
fact All fact 


issues upon which no specific findings 


controverted issues. 
are made shall be deemed found in 
accordance with the result reached.’’4 


Appellate Courts Aided 

by Memorandum Opinions 

We think this is a decided improve- 
ment over both the Field Code re- 
quirement (which we had from 
1849 to 1943) and the new Federal 
Rules. Our trial judges frequently, 
and without request, write memo- 
randum opinions in deciding cases 
or in ruling motions for new trial. 
These are very helpful both to the 
parties and to the appellate courts. 
Often they rule a point so well that 
they are quoted and adopted by the 
appellate court as its ruling on the 
issue. 


However, no burdensome 


1. 32 A.B.A.]. 52. (Jan. 1946.) 
2. 31 A.B.A.J. 615, 621. (Dec. 1945.) 
3. Laws Mo. 1943, p. 387. 
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Findings of Fact 





duties are required of the trial judge 
by our new section. He may write an 
opinion after as much research as he 
desires and make it as thorough and 
elaborate as he wishes, if he has time 
for that. But, if he is pressed for time, 
all that is necessary to comply with 
this section (when request is made by 
a party) is to dictate to the court re- 
porter a statement of the reasons for 
his decision, which way he finds on 
any of the principal coniroverted fact 
issues upon which a party requests a 
finding, and the method by which he 
determines damages when that is re- 
quested. He is expected to do this at 
the conclusion of the trial or when 
he enters judgment, when everything 
is fresh in his mind. 


Effective Safeguard 
Against Reversals 
Moreover, any such request must be 
made before final submission, be- 
fore the party making it knows what 
the outcome will be. This prevents 
the use of such a request, as the old 
request for findings of fact and con- 
clusions of law could be used merely 
to ambush the trial judge after the 
trial in order to upset his judgment 
on technical errors or omissions. The 
final sentence of our section (presum- 
ing all facts, on which no specific 
finding is requested, to be found in 
accordance with the result reached) 
is a further effective safeguard against 
reversals on such technicalities. Un- 
der our modern review of non jury 
cases, the appellate court accepts the 
facts found, by the trial judge, as 
settled unless clearly erroneous.® If 
the appellate court has these prin- 
cipal controverted fact issues settled, 
it can affirm a correct result, which 
such facts require, even though the 
trial court has given the wrong legal 
reason for reaching it. Thus by set- 
tling facts unnecessary reversals and 
new trials can be prevented. 

It is this writer’s view, based on 
fifteen years appellate court service 
and confirmed by the experience of 
many other appellate judges, that it 
is not only helpful to the appellate 
court, but often essential to an ac- 
curate determination of the right re- 
sult, to have the trial court’s decision 
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on the actually controverted control- 
ling fact issues. Without that a re- 
viewing court cannot know what 
facts were decided as a basis for the 
decision. Thus the appellate court is 
sometimes unable to be sure whether 
or not the case was correctly decided 
upon a definite determination of con- 
trolling fact issues, which would re- 
quire that result; or incorrectly de- 
cided upon an erroneous view of the 
law as applied to the facts the trial 
Where there 
is only a general judgment, the only 


court believed to exist. 


answer a lawyer can get from an 
appellate court, upon any proposi- 
tion raised about a fact issue (where 
there was substantial evidence to sup- 
port any view consistent with the re- 
sult, even though there may be as 
much or more evidence against it) 
is that the general judgment settled 
it, because it must be presumed that 
the that 
would be consistent with his judg- 
ment. Yet the appellate court does 
not know, and cannot know, what 


trial court found fact as 


the trial judge thought about any 
such issue or even whether he really 
determined it in his own mind. 
This problem has thus been well 
stated by Professor Sunderland, in 
arguing for fact finding by juries on 
special verdict: “There are three un- 
known elements which enter into the 
general verdict: (a) the facts; (b) 





4. This whole section on non jury trials 
is as follows: “SECTION 114. PROCED- 
URE IN CASES TRIED UPON FACTS 
WITHOUT A JURY.—(a) In cases tried 
upon the facts without a jury, the court 
shall rule upon all objections to evidence 
as in jury cases. Where the court is of the 
opinion that the evidence is not admissible, 
it shall not receive the evidence, but where 
the evidence is brief and is not privileged, 
the court shall permit the same and any 
cross-examination relating thereto or evi- 
dence in rebuttal thereof to be taken down 
by the court reporter or otherwise pre- 
served, apart from the evidence received. 
(b) At or after the trial, the court shall ren- 
der such judgment as it thinks right upon 
the law and the evidence. If any party 
shall so request before final submission of 
the case, the court shall dictate to the court 
reporter, or prepare and file a brief opinion 
containing a statement of the grounds for 
its decision and the method of determining 
any damages awarded, and may, or if specifi 
cally requested by counsel, shall, include its 
findings on any of the principal controverted 
fact issues. All fact issues upon which no 
specific findings are made shall be deemed 
found in accordance with the result reached. 
(c) Upon motion of a party made not later 
than 10 days after entry of judgment the 


the law; (c) the application of the 
law to the facts. And it is clear that 
the verdict is liable to three sources 
of error, corresponding to these three 
elements. It is also clear that if erro: 
occur in any of these three matters 
it cannot be discovered, for the con. 
stituents of the compound cannot by 
ascertained.” These same _ three 
sources of error exist in general judg. 
ments in non jury cases. It is sub. 
mitted that lawyers should have the 
right to have contested controlling 
fact issues definitely determined, so 
that the appellate court can ascertain 
the basis of the judgment. My con- 
clusion is that we need and should 
encourage fact finding by the trial 
courts. (By juries on special ver- 
dict? as well as by judges in non jury 
trials.) Furthermore, it can be done 
in non jury trials, under our new 
Missouri cor provision, without any 
undue bura a on busy trial judges, 
and without danger of reversals on 
technicalities, by limiting these find. 
ings to the principal actual contro- 
verted fact issues. Our trial judges 
have demonstrated that this can be 
done with ease and dispatch, at the 
close of the evidence. They frequent. 
ly do this of their own motion with- 
out request of counsel and our appel- 
late judges like it. Missouri has to 
be shown. In this instance, we think 
we have something to show others. 


court may amend the judgment and opinion 
Che motion may be made with a motion 
for a new trial. (d) No findings of fact, ex 
cept such as shall have been specifically re 
quested, and no conclusions of law or objec 
tions to the judgment or to the opinion of 
the court are necessary for purposes of re 
view. The question of the sufficiency of the 
evidence to support the judgment may be 
raised, whether or not the question was 
raised in the trial court. The appellate court 
shall review the case upon both the law 
and the evidence as in suits of an equitable 
nature. The judgment shall not be set aside 
unless clearly erroneous, and due regard 
shall be given to the opportunity of the 
trial court to judge of the credibility of the 
witnesses. The appellate court shall con- 
sider any evidence which was rejected by the 
trial court and duly preserved for the appeal 
when the appellate court believes such evi- 
dence to be admissible. The appellate court 
may also order any rejected evidence to be 
taken by deposition or under a reference 
and returned to said court.” 

5. Sec. 114 Mo. Code; Fed. Rule 52. 

6. Verdicts, General and Special—29 Yale 
L. J. 258, 258. 

7. Hyde—Fact Finding by Special Verdict, 
24 Jour. Am. Jud. Soc. 144. 
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Roscoe 


In token of the admiration, affection 
and deep respect in which Roscoe 
Pound is held by the lawyers, jurists 
and leaders of thought in virtually 
all lands on all continents, our cover 
portrait this month is that of the 
beloved Dean Emeritus of the Har- 
vard Law School—preeminent legal 
scholar of the world today and sa- 
yacious adviser of many who seek to 
find and follow the sound and states- 
manlike course in government. 

This manifestation of the esteem 
of the American Bar Association for 
him will remind our readers that 
Roscoe Pound is in his 76th year, 
and that at a time of life when most 
men of his eminence and intensity of 
activity have laid down most of their 
tasks, he is still lecturing and teach- 
ing at the Harvard Law School, still 
eagerly following the trails of ripe 
holarship in the law, still writing 
prodigiously and authoritatively for 
the law reviews, and still making his 
advice freely available to those who 
seek him out for guidance as to vexed 
problems in his own country or for 
the practicalities of reconstruction 
in other lands. 

Indeed, it was announced on Feb- 
ruary 15 that the Government of 
China had invited Pound to go to 
that far country to advise and help in 
reorganizing its courts and system of 
justice. Although details have not 
been received at this writing, this 
seventy-five-year-old statesman has 
tentatively accepted, and expects, as 
soon as his teaching for the present 
term ends, to return soon to the Ori- 
ent which his catholic personality 
has long loved and to the China 
which he has visited and advised in 
less fateful days. 

Most appropriately, the current is- 
sue of the Harvard Law Review—for 


Pound To Go to China 
in His 76th Year 


November but long delayed by the 
printing difficulties which beset law 
reviews and journals—is dedicated to 
Roscoe Pound, “teacher and friend”, 
in recognition of his seventy-fifth 
birthday. ““The world will remember 
Pound’s preeminence in legal thought 
and his effect upon it,” his colleagues 
justly say. “To these thoughts, im- 
mortalized through his many books 
and articles, the alumni of the Har- 
vard Law School will add a grateful 
memory of the integration of quali- 
ties which characterized Pound’s 
teaching. 

“Among the memorable qualities 
of Pound's teaching has been a 
breadth both of legal erudition and 
of general knowledge which has been 
the astonishment and delight of gen- 
erations of law students. Whether in 
personal conversation or on the lec- 
ture platform, his illustrations and 
examples have been taken from so 
wide a range that they have given the 
principles he has expounded a uni- 
versal pertinence. With the entire 
corpus of human law at his com- 
mand, and with a long and extensive 
acquaintance with history, metaphys- 
ics, ethics, sociology, literature, and 
philology, he may well stand as an un- 
paralleled exemplar of the humanistic 
credo of the Latin writer, Terence: 
‘I am a man, and consider nothing 
human to be foreign to me.’ ” 

Characteristically, this “birthday 
issue” of the Review is not given 
merely to his colleagues’ tribute. Its 
leading article is one of his monu- 
mental and classic expositions: “In- 
dividual Interests of Substance — 
Promised Advantages”. 


Great Services Through the 
American Bar Association 


It is an honor and pleasure for the 


JOURNAL to be able to recall and re- 
count how many and how staunch 
have been the services which Roscoe 
Pound has rendered to his profession, 
his country and the world, under the 
aegis of the American Bar Associa- 
tion. Nearly forty years ago he was 
the militant Chairman of its Section 
of Legal Education; through the Sec- 
tion and the Association he was long 
in the forefront of the fight for high 
standards of legal and pre-legal edu- 
cation and fitness for the Bar. 

His great services to uniformity 
of state laws were headed up under 
the auspices of the Association. His 
many and outstanding contributions 
to the improvement of the adminis- 
tration of justice, in this country and 
other lands, were vitalized under the 
standards of the Association. He has 
been the unwavering champion of 
independent courts, competent and 
courageous judges, and adequate ju- 
dicial review. 

More than other citizen of the 
world, Pound's instinct for what his 
colleagues called “fundamental prin. 
ciples and primary values’, the “phil- 
osophic significance” of learning and 
its search for “the ultimate and uni- 
versal truths” and for rejection of 
“the accidental, the local and the 
transitory”, led him to comprehend 
clearly the reasons for the devising 
and multiplication of administrative 
agencies, the practical needs they 
serve, and the serious dangers pre- 
sented by the flagrant abuses which 
have been permitted to flourish un- 
necessarily in their wake. Against 
“administrative absolutism” in every 
form, he has worked and spoken 
unceasingly. 
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Membership Contest 


His Untiring Efforts for 
Practical Reforms 


\s Chairman and as member of 
the Association’s Committee on Ad- 
ministrative Law and as untiring ad- 
jutant and adviser of the Committee 
when not a member of it, he has 
struck great blows for practical re- 
forms in administrative law and pro- 
cedure. In perfecting the Associa- 
tion’s bills and the advocacy of them, 
and in opposing measures (such as 
the Treaty with Mexico) which 
threatened to take backward steps, 
Pound has given his time and skills 
without limit and without reckoning 
consequences, and has done it all in 
a generous, self-effacing way that has 


kept the extent of his assistance from 


I. Eligibility: 
All members of the American Bar 
\ssociation who are members of the 
Junior Bar Conference, exc epting Na- 
tional Officers and Council Members. 


lil. Duration: 
February 15, 1946, to August 31, 
1946, inclusive. 


lll. Objective: 


To increase the membership of the 
American Bar Association, and the 


activity and influence of younger 


lawyers therein. 


IV. How to Obtain Credit: 


One credit to be given to each mem- 
ber eligible for this contest whose 
name is written across the back of an 
application for membership which is 
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being known to more than a few 
leaders and workers in the Associa- 
tion. When occasion has arisen, he 
has spoken boldly and authorita- 
tively before Committees of the Con- 
gress or before the Association; but 
his utterances have been pervaded 
with a kindliness and a catholic good 
sense that left no resentments among 
honest-minded men. 

The bestowal of the Association’s 
Medal for conspicuous and construc- 
tive services to American jurispru- 
dence was recognition that he _ be- 
longed in the galaxy of the great 
teachers and jurisconsults; but neith- 
er the Association nor the profession 
can ever express adequately their 
debt to this intrepid son of the Ne- 
braska plain, this hardy pioneer in 


the improvement of law and justice, 

There is something heartening, 
perhaps reassuring, in the universal 
respect and admiration in which this 
gallant exemplar of the American 
tradition of law is held. He has no 
backing of government; he has devel. 
oped no militant ideology; he leads 
no large bloc of votes; he has es 
chewed the histrionics of popular 
crusades. His authority has been and 
is only the power of reasoned ideas, 
of intellectual insight and tempered 
wisdom, of conscience and lofty pa- 
triotism in his objectives. American 
lawyers are proud of him and grate- 
ful for him, and wish him Godspeed 
on his new journey and long life for 
his great adventures in the realm of 
ideas. 


Rules for’ Jumor Bar 


Membership Contest 


marked “]BC” or, if no name is on 


the back, whose name appears as 
sponsor, submitted during the above 
period, upon election of the appli- 
cant named to membership in the 
American Bar Association. 

The 
American 


allocation of 
Bar 
quarters shali be final. 


credit by the 


Association  head- 


V. Awards: 


To the eligible member who ob- 
tains most credits for new mem- 
bers during the contest period— 
watch 


an engraved gold wrist 


with gold wristband. 

To the eligible member securing 
the second highest number of 
credits—an engraved gold wrist 
watch. 

To the eligible member who ob- 
tains most credits for new mem- 
bers in his state, during the 


contest, in proportion to the 
number of lawyers, in states with 
over 2,000* lawyers—an engraved 
gold wrist watch with gold wrist- 
band. 

To the eligible member who ob- 
tains most credits for new mem- 
bers in his state, during the 
proportion to the 
number of lawyers, in states with 
2,000* 
graved gold wrist 


contest, in 

under lawyers—an_en- 

watch with 
gold wristband. 

5. ‘To each of the runners-up under 
paragraphs 3 and 4, an office pen 
set with engraved plate. 

Duplicate awards will be awarded 
in the event of a tie. Winners to be 
announced and prizes awarded at 

1946 convention. 





* Based on 1940 census as contained in 
Table 2 to Report of American Bar Asso 
ciation 1944-45 Special Committee on Mem 
bership. 
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Oracle of 
the Common Law, has been called 
brutal, stubborn, 
bad-tempered, 


sir Edward Coke, the 
bigoted, narrow- 
minded, ferocious, 
dictatorial, habituated to rancorous 
insolence, of harsh tongue, vitupera- 
tive, vindictive. But measured by the 
importance of his work and the per- 
manence of his influence, it may well 
be argued that he is perhaps the 
greatest lawyer that ever lived. 


Coke Becomes 

Attorney General 

On April 20, 1578, during the reign 
of Queen Elizabeth, Coke at the 
age of twenty-six was admitted to the 
Bar after studying at Cambridge and 
in the Inner Temple. The very next 
year he was of counsel for the win- 
ning side in laying down the rule in 
Shelley’s case. He rose rapidly in the 
profession and soon had an extensive 
practice. At thirty-three he was 
elected recorder of Coventry, an office 
for the borough similar to the power- 
ful justice of the peace of those days. 
[wo years later he was elected re- 
corder of Norwich; five years later 
recorder of London, and in the same 
year he was made Solicitor General. 
Next year he was elected Speaker 

of the House of Commons and in the 
following year was made Attorney 
General. It was at this point that his 
path first conspicuously crossed that 
of his lifelong rival, Francis Bacon. 
For Bacon, though never yet having 
had a client, with the help of Essex 
had striven for the attorney-general- 
ship just as a few years later he and 
Coke, who had lost his first wife, were 
rivals for the hand of a wealthy 
widow of twenty. Coke, who was 
forty-six, won her, but to his late: 
sorrow. For as Macauley, who dis 


by Ben W. Palmer 


OF THE MINNEAPOLIS BAR, LECTURER AT THE UNIVERSITY OF MINNESOTA 


liked Coke, wrote, “she did her best 
to make him as miserable as he de- 
served to be.” 

And here a little comedy enters. 
For the Attorney General in his haste 
to possesss his bride had violated the 
law three times: in getting married 
without publication of the banns, 
without a license and without the 
ceremony taking place in a church. 
Her Majesty’s Attorney General and 
the Lord Chancellor who was present 
at the wedding submitted to the cen- 
sure of the Archbishop of Canter- 
bury. To the amusement of the 
kingdom the act of absolution re- 
cited that on the plea of Attorney 
General Coke it had been granted 
“by reason of penitence, and the act 
seeming to have been done through 
ignorance of the law.” 


Prosecutes 

Raleigh 

for Treason 
Coke 

ecuted Raleigh for treason, and al- 


As Attorney General pros- 
though prosecutors in those days 
were ruthless and unrestrained he ex- 
celled them all in vituperative vio- 
lence. In opening his case he said to 
the court, “You shall see the most 
horrible practices that ever came out 
of the bottomless pit of the lowest 
Hell.” And to Raleigh he said, “‘thou 
art a monster; thou hast an English 
face but a Spanish heart. . . . Go to, 
I will lay thee upon thy back for the 
confidentist traitor that ever came to 
the Bar. Thou art an odious fellow 
thou art thyself a spider of 
Hell .. .”” And he sent Raleigh to 
the block. 
At fifty-four Coke was made Chief 
Justice of the Court of Common 
Pleas where he served seven years and 


then three years as chief Justice of 


King’s Bench. In 1620, at the age of 
sixty-eight, he entered on a parlia- 
mentary career as leader of the House 
of Commons, and for seven and a 
half momentous years challenged and 
curbed the power of the king. He 
then retired and died at the age of 
eighty-two. 


Reports and 
Institutes 
Coke’s work falls into three phases: 
as writer, as judge and as leader of 
the House of Commons. By far the 
most important of Coke’s writings 
are his Reports and his Institutes. 
His Reports in thirteen volumes 
give the corpus of the civil and crim- 
inal common law of the 16thand early 
Unlike 
reports, they were not written for 


17th century. our modern 
publication and they contain not 
only the pleadings, arguments and 
decisions but extensive statements by 
Coke as to the law upon points in 
issue, supported by an amazingly 
erudite array of authorities from the 
Year Books down. 

Coke’s 
books. 


Institutes are in four 
The first is his famous com- 
mentary on that book of Littleton’s 
on tenures, which for more than one 
hundred years had been one of the 
most important introductory books 
for the lawyer. Coke’s commentary, 
treading the mazes and elaborating 
the subtle sinuosities of the law of 
contingent remedies, executory de- 
vises and springing and shifting uses 
with the skill of a mediaeval scholas- 
tic, has been well called a “masterpiece 
upon a masterpiece.” The 
book of the Institutes is an exposi- 
tion of Magna Carta and such im- 
portant statutes as the Statute de 


second 
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Donis. The third and fourth insti- 
tutes treat of the criminal law and of 


the jurisdiction of the courts. 


Lawyers who have seen a multi- 
tude of experts al immense expense 
in a vast co-operative enterprise pro- 
duce an American restatement of the 
law, realize the magnitude of Coke's 
genius in making single-handed in 
the interstices of a busy life a cen- 
turies-enduring restatement from far 
more recalcitrant and chaotic ma- 
terials. He covered the whole field of 
English law with such thoroughness 
and authority that he ‘insured the 


continuity of the common law 
through all the changes of reforma- 
tion and reception of Roman Law.” 
Even his rival Bacon admitted that 
“Had it not Edward 


Coke’s Reports the law by this time 


been for Sir 


had almost been a ship without bal- 
last.” And he did his work so skill- 
fully that for generations lawyers and 
judges were content to take his word 
for it as to what the Year Books and 
early cases contained. And even when 
more modern’ research revealed 
places where Coke had misread an 
courts often 


earlier authority, the 


stood by Coke’s opinion. 


The Sweep of 
His Influence 


The sweep of his influence may be 
suggested by axioms that he invented 
or made authoritative: 
Cujus est solum ejus est usque 
ad coelum; 
Sic utere tuo ut alienum non 
laedas; 
A statute should be construed 
as prospective rather than as 
retrospective; 
No man should be twice pun- 
ished for the same offense; 


Every man’s house is his castle. 


This was the basis of Pitt's famous 
words: “The poorest man may, in his 
cottage, bid defiance to all the forces 
of the crown. It may be frail, its 
roof may shake; the wind .may blow 
through it; the storm may enter; the 
rain may enter; but the King of 
England may not enter; all his force 
dares not cross the threshold of the 
ruined tenement.” 


136 


American Bar Association Journal 


The dura- 
iton of his 
influence 
may be in- 
dicated by 
the fact 
that to him 
we owe the 
that 
part pay- 


rule 


ment of a 
liquidated 
debt at ma- 
turity does 
not dis- 
charge the 
debt. 
Though 
the House 
of Lords 
in 1884 ad- 
mitted that 
Coke’s dic- 
tum was 
erroneous, 
neverthe- 
less 
held 


rule 


they 
the 
to be 
too firmly 
established 
now to 
be over- 
turned. So 
in 1895 
Joseph HH. 
Choate at 
the height 
of his ar- 
gument 
against the 
income tax 
as a direct 
tax said, 
“Now there is Lord Coke,” and he 
cited the man three hundred years 
dead to the point that the issue of land 
as rent is part of the land and there- 
fore a tax On income was on the land 
itself. And when the Supreme Court 
accepted the argument and followed 
Coke, Coke made necessary, it has 
been said, the XVI Amendment. 
Finally, after the Irish Easter 
Rebellion during the last war, it was 
Coke that hanged Roger Casement. 
Casement’s counsel pointed out on 


FRONTISPIECE, EDWARD COKE, BY LYON AND BLOCK, HOUGHTON MIFFLIN 


his trial for treason that Coke’s state- 
ment that the overt act of treason 
need not have been committed with- 
in the realm but anywhere, (a state- 
ment upon which the prosecution 
relied) was not supported by the 
authority cited by Coke. Neverthe- 
less the Court followed Coke, one of 
the judges saying to the defendant's 
counsel, “Perhaps there is a little 
more to be said for Lord Coke than 
you thought; you will not be quite 
so severe on him when you next come 
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io address us about him, will you?” 
So in an earlier case one of the jus- 
tices said, ‘“The fact is Lord Coke had 
no authority for what he states, but 
| am afraid we should get rid of a 
good deal of what is considered law 
in Westminster Hall if what Lord 


Coke says without authority is not 


law. 


The Importance 

of His Writings 
The importance of his writings is 
indicated by the fact that his reports 
ire not called Coke’s Reports but 
THE Reports. And he has been en- 
For His 
Majesty never made him more than a 


nobled by his profession. 


knight and so he was not legally en- 
But 
for his authoritative learning jurists 


titled to be called Sir Edward. 


ind lawyers for centuries have ac- 
claimed him as Sir Edward Coke and 
none has challenged his title. 
Coke’s writings must be related to 
in Dr. Bon- 
ham’s case which involved a statute 


his celebrated dictum 


granting to certain members of the 
College of Physicians not only the 
power to license doctors to practice 
but also to try unlicensed practition- 
ers and imprison them. This made 
them both judge and party to the 
same cause, which was impossible 
Coke used 
the famous words, “When an act of 
Parliament is against common right 


under the common law. 


and reason. . . the common law will 
control it and adjudge such act to be 
void.” True it is that in England 
Coke’s dictum was finally repudiated 
in favor of parliamentary omnipo- 
tence, but his words were at the basis 
of such revolutionary appeals as that 
of James Otis in his celebrated argu- 
ment against general search warrants 
in the Boston State House in 1761. 
This was the speech to which John 
that 


then and there the child Indepen- 


\dams referred when he said 


dence was born. 


The Authority 
of Coke 


The immemorial rights of English- 


men upon which American pre- 
revolutionary leaders rested their case 


in their polemical quarrel with the 


mother country which preceded the 
appeal to arms and the unalienable 
rights referred to in the Declaration 
and guaranteed in the Constitution 
and bills of right, were claimed 
largely on the authority of Coke. So 
also to his reading of Magna Carta are 
to be traced the due process clauses 
of the Vth and XIVth Amendments. 
The fact that modern scholarship 
has detected errors in his reading 
of Magna Carta does not diminish 
the 
influence on 


historical importance of his 


legal and _ political 
thought. In fact it is all the more a 
tribute to his persuasive ability in 
the field of creative myth. And by the 
sheer force of his own genius he im- 
pressed upon legal thought for cen- 
turies the idea of the common law as 
the perfection of reason, of a lex ae- 
terna, a moral law, a law of nature 
written as he said with the finger of 
God in the heart of man, everlasting, 
unchangeable. He was one of the 
greatest and most successful cham- 
pions of the concept of law as reason 
in its perennial conflict with law as 
will or fiat. “Perhaps never before 
or since has one man made so much 
law.” 
His Antagonists: 
Bacon and The King 
Before we consider Coke’s judicial 
and parliamentary career, let us 
consider his two great antagonists: 
Bacon and the King. Bacon had a 
starveling, shriveled soul, the soul of 
a lackey, but in amplitude of general 
learning he was unsurpassed. He had 
the most encyclopedic mind of his 
century. And hé did not hesitate to 
demean his philosophical and capa- 
cious intellect to the most cunning 
devices in furtherance of his ambi- 
tion and for the destruction of Coke. 
So also James I, though a pedant and 
a fool in his judgment of men and of 
the temper of the English people, 
was no mean intellectual antagonist. 
And more than that, he inherited all 
the power and prestige of that Tudor 
monarchy which had sent St. Thomas 
More to the block for his denial of 
its totalitarian claims. 
The claims of the first of the Stew- 
arts equalled, if they did not exceed, 


those of Henry VIII and Elizabeth. 
For James with his Divine Right 
said, “Kings are the breathing im- 
ages of God upon earth. . 
God's 


earth and sit upon God’s throne, but 


. Kings are 
not only lieutenants upon 
even by God himself they are called 
gods. . That which concerns the 
mystery of the King’s power is not 
. As to 
dispute what God may do is blas- 


lawful to be disputed 


phemy, so it is sedition in subjects 
to dispute what a king may do.” 
What. were the forces that Coke 
could bring into the fray against 
antagonists such as these? He had no 
great political party at his call. The 
powers of Parliament were not yet 
He had not the sword 
nor any great tradition of established 


established. 


judicial power. All he had was an 
unquestioned integrity in an age of 
corruption, a passionate love of the 
common law, a consuming singleness 
of purpose that was ministered to by 
his very narrowness of outlook, un- 
excelled learning in the law, unri- 
valled professional competency, a 
practical experience with men, and 
an utter fearlessness, undeterred by 
arbitrary arrest, imprisonment in the 
Tower, and a very imminent danger 
of disembowelment for 
a time when heads fell 
frequently about him at the mere 
behest of His Majesty the King. 


and death 


treason in 


His Main 
Achievements 
Coke's 
the 


Let us consider judicial 


achievements in face of these 
antagonists. 

First: He denied the right of the 
king to judge cases personally or give 
jurisdiction to ecclesiastical courts at 
the expense of those of the common 
law. In the famous Sunday morning 
argument before the king, the Arch- 
bishop of Canterbury expounded the 
royal prerogative. He argued that 
since judges were but delegates of 
the king, the king might at any time 
do personally what he ordinarily did 
by delegates. 

Coke answered in behalf of the 
judges that by the law of England the 
king in person could not adjudge any 
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cause. All causes, civil and criminal, 
were to be determined in some court 
of justice and according to the law 
and custom of the realm. “But,” said 
the king, “I thought law was founded 
upon reason, and I and others have 
reason as well as judges.” “True it 
is,” said Coke, “that God hath en- 
dowed His Majesty with excellent 
science and great endowments of 


His 


learned in the laws of his realm of 


nature; but Majesty is not 
England, and causes which concern 
the life or inheritance or goods o1 
fortunes of his subjects are not to be 
decided by natural reason, but by 
the artificial reason and judgment of 
the law, which law is an art which 
requires long study and experience 
before that a man can attain to the 
(Note the 


classic protest against laymen’s law 


cognizance of it.” here 
and laymen’s courts, so-called ‘‘Peo- 
ple’s Courts,” and the insistence on 
the need for professional training 
and skill.) At Coke’s words the king 
grew angry, saying that in such case 
he would be under the law, which it 
was treason to affirm. Coke answered 
in the words of Bracton that the king 
ought not to be under any man, but 
under God and the law. 

Secondly: Coke 
was unlawful to give a commission 


asserted that it 
power to hear and deter mine offenses 
determinable in the ordinary courts, 
thus taking away from the citizen 
the protection of known and estab 
lished law. Here was foundation for 


resistance to “administrative abso- 


lutism.” 

Third: With a memory of mar- 
tial law and of one year during the 
reign of Elizabeth when 600 men 
were tried and executed by military 
courts with no benefit of common 
law process, Coke said, “If a lieu- 
tenant or any other that hath com 
mission of martial authority in time 
of peace hang or otherwise execute 
any man by colour of martial law, 
this is murder.” 

Fourth: By his authoritative ex- 
position and championship of the 
common law he defeated a project 
of Bacon’s to codify the law and so 
the 


made English-speaking world 


common law rather than code as on 


138 


4merican Bar Association Journal 





the continent. It may be assumed 
that American lawyers generally give 
greater value to the common law. 
Fifth: Coke laid it down in 
Peacham’s case (1615) that it is con- 
trary to law to ask the judges sepa- 
rately before trial in a pending case 
to give their opinions upon the ques- 
tion whether certain acts charged 
against the accused amounted to 
high treason. “Such particular and 
auricular taking of opinion is not 
according to the custom of the 
realm,” said Coke. He pointed out 
that it was unfair to the accused to 
have the facts of the case presented 
to the justices in camera and ex parte 
with no chance of cross-examination 
or defense and with the judges prac- 
tically bound in advance to maintain 
at the trial opinions previously ex- 
pressed. “Seeing that the safety of 
the prisoner consisteth in the indif- 
ferency of the court,” said Coke, “the 
judges ought not to deliver their 
opinions beforehand in any criminal 
that 
judicially.” 


case may come before them 

Sixth: He alone of the judges, in 
the face of royal displeasure, denied 
the right of the king to delay or stop 
the 


He was ordered to revise his 


proceedings in common law 
courts. 
reports because of their denial of 
royal prerogative, but his revisions 
made no change and he was removed 
from the bench by the king. 

Seventh: He denied the right of 
the king to make law by proclama- 
tion. 

Bacon had maintained that judges 
should uphold the king’s prerogative. 
They were to be “lions under the 
throne,” servants of the executive. 
Lord Coke. He stood 
flinching and unafraid for the in- 
dependence and integrity of the 
“And Honorable 
and Reverend Judges and Justices,” 


he wrote, “Fear not to do right to 


Not so un- 


judiciary. you, 


all, and to deliver your opinions 
justly according to the laws... . : And 
if you shall sincerely execute justice, 
be assured that though thereby you 
may offend great men and Favourites, 
(this was as close as he could come 
to naming the king) yet you shall 
the 


have favourable kindness of 











the Almighty, and be His Favour. 
ites... . And God will defend you 
with a shield.” 







His Parliamentary 
Leadership 






And in the very year that the Pi 
grims landed on Plymouth Rock, 
Coke, at the age of 68, began his 
seven and one-half year’s leadership 
of the House of Commons against 
the king. When the king declared 
that Parliament derived all its pow. 
ers from him alone and therefore he 
could control its actions, it was Coke 
that moved a protest. Entered on 
the journal of the House were these 
momentous words: “That the liber. 
ties, franchises, privileges and juris. 
dictions of Parliament are the 
ancient and undoubted birthright 
and inheritance of the subjects of 
England and that ever) 
member of the House hath, and of 
right ought to have freedom of 
speech.” This protest the king an- 
grily tore from the journal with his 
own hand and then sent Coke to the 
‘Tower. 

































After seven months, ransacking his 
papers and finding no proof of trea- 
son, Coke was released. Then to keep 
him out of the next Parliament the 
king pricked him for sheriff. And 
then James was succeeded by Charles. 









The new king tried to get along 
without Parliament, by collecting 
tonnage and poundage, by enforcing 
gifts and the imprisonment of sub- 
jects, by arbitrary arrest, including 

the and by 
Here it was that Coke 
had the courage to name the king's 
favorite Buckingham by name and 
lay an important foundation for the 
later principle that cabinet ministers 
are responsible to the House and 
cannot 









members of house, 





martial law. 










claim immunity on_ the 
grounds that they are but doing the 
will of the king. And finally, as 
culmination of his career, it was 
Coke who proposed and secured that 
document which is second only to 
Magna Carta as a charter of our 
liberties: The Petition of Right. 
This gave royal assent to the prop- 
ositions: 
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ihat the king cannot billet sol- 
ers without the householder’s 
consent; he cannot levy loans or 
taxes without the consent of Par- 
liament; he cannot commit to 
prison and if he does the prisoners 
are to be bailed or released and 
ihe judges are to disregard the 
orders of the king to confine them. 


His Service 
In Summary 


lo summarize then Coke’s achieve- 
ents, we may say that he: 
Largely fixed the form of the 


common law for three cen- 


turies and established its su- 
premacy over the Church, the 
Admiralty, the Star Chamber 
and a code system, and, most 
dangerous of all, over the royal 
prerogative; 

Greatly saved us from special 
that 
executive 


and executive tribunals 


would place the 
above and beyond the ordi- 
the 


subject the life, liberty and 


nary law of land and 
property of the citizen to ex- 
ecutive caprice. Consciously or 
unconsciously those American 
lawyers who seek to curb ad- 
ministrative tribunals which 
combine the functions of prose- 
cutor or party and judge, which 
accept argument and so-called 
evidence ex parte and not of 
record and which seek to be a 
law unto themselves without 
effective judicial review are im- 
pelled largely by the principles 
of Coke. 

Preserved us from martial law 
and government by proclama- 
tion in time of peace. 

Saved us from an inquisitorial 
system of criminal law in which 
the rights of the accused, as 
on a large part of the continent, 


are largely at the mercy of ex- 
amining and prosecuting mag- 
istrates. 

Established of the 
citizen by insistence upon: 


liberty 


Grand jury indictment. 
Jury trial in criminal cases. 
Protection against unlawful 
searches and seizures. 
Protection against double jeop- 
ardy. 


The right of habeas corpus. 


More than any other one man, ' 


he contributed to our constitu- 
tional freedom by his laying 
broad and firm the basis for 
these doctrines: 

That neither congress nor the 
executive is omnipotent. 

That there is a higher law of 
nature and of reason to which 
even legislative bodies must 
yield obedience, the principles 
of this law finding explicit ex- 
pression in state and federal 
constitutions. 

That the judiciary should be 
the 


dependent of legislature and 


trained in law and _ in- 
executive. 

That it is the peculiar function 
of the judiciary as technically 
trained experts to give final and 
authoritative interpretations to 
our constitutions and our laws. 
That we shall, so far as pos- 
have a 


sible, government of 


laws and not of men. 
Lawyers are proud of their profession 
in its service to society in the attain- 
ment of justice between men and 
between men and the state. They are 
proud of the great names in leader- 
ship in securing and preserving the 
liberties of Demosthenes de- 
fending the democracy of the ancient 


men: 


world against the totalitarian menace 
of Philip of Macedon; undefended 
Cicero standing for the Republic and 





Edward Coke 





levelling the shafts of his eloquence 
against an Anthony whose armed 
assassins menaced him at the doors of 
the senate-house; Papinian facing 
certain death for refusing the em- 
peror’s demand that he give a legal 
the 

own 


opinion justifying emperor's 


assassination of his brother; 
Malsherbes during the French Rev- 
olution going to the guillotine be- 
cause he dared to defend his King; 
John Adams in the face of public 
the 
charged with murder in the Boston 
William H. Seward risk- 


ing his professional and _ political 


clamor defending redcoats 


massacre; 


career by acting as counsel for a poor 
insane negro charged with murder; 
the lawyers who led in our revolu- 
tionary struggle and in securing and 
defending the constitution: Adams, 
Mar- 
shall, Jay; so too they are proud of 
Coke. 

With the abandonment of laissez 


Hamilton, Mason, Madison, 


faire, the urbanization of society, the 
increasing substitution of legal con- 
trols for the custom of the family, 
the village and the race, with the 
increasing acceptance of law as a 
means of remoulding the social and 
economic world nearer to the heart's 
desire, lawyers stand in this revolu- 
tionary age on the threshold of a 
brave new world of challenge and of 
opportunity for the profession. If 


lawyers follow in the footsteps of 


Coke, they will meet that challenge 
dauntless with 
diminished vigor and competency in 


the 


and unafraid, un- 


reconciliation of liberty and 
order and the attainment of justice 
among men. They will not attain 


this justice by abasement 
before all law as an expression of 
but by insistence 


upon a concept of law similar to 


blind 


sovereign will, 


Coke’s, a concept of law as an em- 


bodiment of reason and of ever- 


lasting truth. 
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The new bench of the World Court 
gives great promise for its continued 
usefulness, and I venture to hope 
that North 
take satisfaction in the 
which 


American lawyers will 
prospect 
is now offered for the inter- 
national administration of justice in 
the years to come. 

The revised Statute of the Court, 
annexed to the United Nations 
Charter, entered into force between 
twenty-nine of the signatories on 
October 24, 1945; and fifty-one States 
have now become parties to it. The 
list includes a number of States, more 
States and the 


Union, which had not been 


notably the United 
Soviet 
parties to the Statute of 1920. 

Che election of the judges was 
entrusted by the revised Statute to 
Assembly and the Secu: 
United Nations 
Organization, a majority of the votes 


The 


process of nominating candidates had 


the General 


itv Council of the 
being required in each body. 
been under way since September 15, 


1945; 


candidates,! 


and the names of seventy-six 


nominated by fifty na- 


tional groups, were on the list of 
eligibles placed before the electoral 
bodies.? Following the League prac 
tice, a curriculum vitae of each can- 
didate was placed before the electors. 
itself 
was begun on February 6, 1946, and 


The conduct of the election 
as precedents had been established 
by the Assembly and Council of the 
League of Nations, the election was 
completed in a single day after four 
ballots.2 All of the 


didates promptly accepted, and pre- 


successful can- 


sumably their terms of office com- 


menced to run immediately. 


It is no simple matter for fifty-one 
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Tbe New Bench of the 


nations, acting through two electoral 
bodies, to elect fifteen competent men 
different countries to 


from fifteen 


serve as judges. Hence it is with 
some relief that one contemplates 
the smooth accomplishment of this 
election by the 


result in the first 


United Nations. 


The Desire for Continuity 
During a recent sojourn in Europe, 
I was impressed with the extent to 
which a desire seemed to obtain to 
assure to the Court in the future the 
benefit of the past experience. One 
means to this end was generally 
thought to be the inclusion in its 
bench of some of the men who had 
formerly served in the Permanent 
Court. Perhaps this explains why 
seven of the eleven judges of the lat- 
ter were put forward as candidates 
during the past few months—all ex- 
cept Judges Anzilotti (Italian), Er- 
ich (Finnish), (Ruma- 
Van (Nether- 


land); the last-named had intimated 


Negulesco 
nian), and Evsinga 
his unwillingness to stand for the elec- 
tion. Though Sir Cecil Hurst (Brit 
ish) had also expressed a desire to 
retire from the service of the Court, 
he was nominated by the national 
groups of France and Greece. Judge 
Cheng (Chinese) was nominated by 
the Netherland group, but preferring 
to return to national service in China 
he withdrew his candidacy. Judge 
Altamira (Spanish) was nominated 
by the national group of France; 
(Cuban) by 


Cuba, El 


and 


Judge de Bustamante 


the groups of Salvador, 


Honduras, Panama; Judge 


Guerrero (Salvadoran) by the groups 


of Australia, Cuba, El Salvador, 


orld Court 


by Manley O. Hudson 


Guatemala, and Nicaragua; Judge 
Hudson (American) by the groups o! 
Argentina, Canada, Chile, Domini 
can Republic, Ethiopia, Panama, and 
the Philippine Commonwealth; and 
Judge De Visscher (Belgian) by the 
groups of Argentina, Belgium, Ethi- 
opia, Netherlands, 
New Zealand, and the United King 
dom. Judge Urrutia 


Luxembourg, 


(Colombian) , 
who resigned from the Permanent 
Court in 1942, was nominated by the 
national group of Colombia. Two of 
the former judges—Guerrero and De 
Visscher—are among the successful 
candidates; and their participation 
in the future should help the Court 
to pursue the continuity clearly en- 
visaged in the revised Statute. 

Yo facilitate the inauguration of 
the new bench, all of the judges of 
the Permanent Court resigned on 
January 31 of this year. 


The Judges Elected 


Ihe normal term of a judge is nine 


vears. Heretofore all judges’ terms 


expired simultaneously, but under 
the revised Statute the terms will be 
staggered. Hence, five of the judges 
elected this year are to serve for three 
years only, and five for six years only. 
Those of the judges who are to have 


these abbreviated terms were deter- 


mined by lot on February 9. The re- 
sults are indicated in the table on this 

] Two candidates were withdrawn be 
fore the election. 

2. See William L. Ransom, “Nomina 
tions and Election of Judges of the World 
Court,” in the JourNAL, January, 1946 
‘Further as to the Nominations for the 
World Court” (32 A.B.A.J. 78) February 
1946. 

8. Thirteen ballots were 
complete the election in 1921, 
teen in 1930. 
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The complete roster follows: 

|) Alejandro Atvarez (Chil- 

in) had been nominated by the 
itional groups of Brazil, Chile, Co 
Ecuador, Guatemala, and 
Born in 1868, Judge Al- 


arez has had a varied experience. He 


ynpDla, 


Uruguay. 


is participated in many interna 
mal conferences, both official and 
inofthcial. For forty years he has been 
reeminent as a publicist; in season 
ud out of season his zealous pen and 
is ringing voice have echoed in 
very continent on behalf of the re 
veneration and revitalization of in 
ternational law. He has long been a 
Inter- 


itional Law, and he was one of the 


nember of the Institute of 
Institute 
From 1907 to 


920, he was a member of the Perma- 


jounders of the American 


{ International Law. 


ent Court of Arbitration. 


(2) José Philadelpho de Barros e 
\veveDO (Brazilian) had been nom- 
inated by the national groups of Bra- 
il, Canada, Chile, Haiti, Lebanon, 
ind Paraguay. Born in 1894, Judge 
Philadelpho Azevedo for some years 
is held a commanding position at 
e Brazilian bar. Formerly the dean 
{ the Faculty of Law of Rio de 
Janeiro, his field is chiefly that of the 
ivil law. 

(3) Abdel Hamid Ba- 

AW Pasha (Egyptian) had 
wen nominated by the 
itional groups of Egypt, 
lraqg, Lebanon, Saudi Ara- 
bia, and Syria. Born in 
I887, Judge Badawi has 
1cld numerous administra 
tive and judicial posts in 
Egypt. More recently he 
was Minister of Foreign Al 
fairs. At the United Nations 
San 


was a dele- 


Conference at Fran 
isco where he 
gate, he was chosen to pre 
side over the second Com- 
iittee of the Fourth Com 
\ission. The first judge of 


ie Court to have been 


rained in the Moslem law, 


(Brazil) 


(France) 
Gustavo Guerrero 
(El Salvador) 
Arnold D. McNai 
(Great 


J. 


Until 1952 


nated by the national groups of Bel- 
gium, Canada, France, Greece, Lux- 
embourg, and the United States of 
America. Born in 1877, Judge Bas- 


devant is widely known both as a 
professor of international law, and as 
legal adviser to the French Ministry 
of Foreign Affairs. Long a familiat 
figure in international conferences, 
he is noted as a draftsman and as a 
skillful negotiator. He frequently ap- 
peared as Agent before the Perma- 
nent Court, and was thoroughly 
familiar with its practice and proce- 
dure. Having been the reporter of 
the United Natio1is Committee olf 
Jurists, he took an sactive role in the 
revision of the Statute at San Fran- 
cisco. He has been a member of the 


Permanent Court of Arbitration 
since 1929, and is a member of the 
Law. 


Institute of International 


(5) Isidro FABeLA Alfaro (Mexi- 
had 


national 


nominated by the 
Chile, 
Colombia, Costa Rica, Cuba, Domin 
Republic, Haiti, 
Mexico, Nicaragua, Panama, Para 
1882, 


can) been 


groups of Bolivia, 


ican Ecuador, 


guay, and Uruguay. Born in 
Judge Fabela has held many State 
and federal administrative posts in 
Mexico, including that of Minister 


of Foreign Affairs; he has also been 


Terms of Members of. the International > 
Court of Justice 

Until 1955 

\lejandro Alvarez 

(Chile) 

J. Philadelpho de 


,arros Azevedo 


Helge Klaestad 
(Norway) 


(U.S.S.R.) 


(Belgium) 


Jules Basdevant 


Until 1949 
(Egypt) 
Hsu Mo 
(China) 
John E. Read 


(Canada) 


sritain) 


Sergei B. Krylov 


Charles de Visscher 


World Court 


entrusted with numerous diplomatic 
missions. For some time a professor 
of international law, he was recently 
Governor of the State of Mexico. He 
has been a member of the Permanent 
Court of Arbitration since 1936. 

(6) José Gustavo GueRRERO (Sal- 
vadoran) had been nominated by 
five national groups, as stated above. 
jorn in 1876, Judge Guerrero was 
at one time Minister of Foreign Af- 
fairs of El Salvador; for many years 
he held diplomatic posts in Europe. 
He took a leading role in the work 
of the League of Nations from 1920 
to 1930. 
elected a judge of the Permanent 
Court, and 1936 to 1946 he 
served as its able and efficient Presi- 


In the latter year he was 
from 


dent. He has frequently been called 
upon to take part in ad hoc arbi- 
trations. 

(7) Green Haywood HAcKWorTH 
(American) had been nominated by 
the national groups of the United 
States of America, Nicaragua, and 
Turkey. Born in 1883, Judge Hack- 
worth has made his career in the De- 
partment of State which he entered 
in 1916; as the legal adviser of the De- 
partment since 1925 he knows the re- 
cent history of American policy as do 
few other living men. He has been a 
member of the Permanent 
Court of 
1937. In 


chairman of the 


Arbitration since 
1945 he was the 
United 
Nations Committee of Jur- 
ists and later a member of 
the American delegation at 
the Conference in San Fran 
cisco. His comprehensive 
Digest of International 
Law, published in eight vol- 
umes from 1940 to 1944, has 
already taken its place as a 
standard work of reference. 

(8) Hsu Mo (Chinese) 


had been nominated by the 


Abdel Hamid Badawi 


national group of China. 
sorn in 1893, Judge Hsu 
Mo has held many admin- 


istrative and judicial posts 





I. Fabela Alfaro 
(Mexico) 

Green H. Hackworth 
(United States) 


e brings to it also a wide 
knowledge of other systems 
t law. 

(4) Jules 

French) 


3ASDEVANT 


had been nomi- 


Bohdan Winiarski 
(Poland) 
Milovan Zoricic¢ 


(Yugoslavia) 


in China; for a whole dec 
ade he was Vice-Minister of 
Affairs. 


he was successively Minis 


Am- 


Foreign Recently 


ter to Australia and 
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GREEN H. HACKWORTH 


Turkey. He 


active part in the work of the San 


bassador to took an 
Francisco Conference on the revision 
of the Statute of the Court. 

(9) Helge 
gian) had been nominated by the 
Australia, Den- 
New Zealand, 
Born in 1885, Judge 


KLAFSTAD (Norwe- 
national groups of 
mark, Netherlands, 
and Norway. 
Klaestad served as president of the 
Anglo-German Mixed Arbitral Tri- 
bunal from 1925 to 1931, and since 
the latter year he has been a judge of 
the Supreme Court of Norway. He 
has been a member of the Permanent 
Court of Arbitration since 1929, and 
is an associate of the Institute of In- 
ternational Law. 

(10) 
(Soviet Union) had been nominated 


Sergei Borisovich KryLov 


by the national+groups of Poland 
and the Union of Soviet Socialist 
Republics. Born in 1888, Judge Kry- 
lov was for many years a professor of 
international law at Leningrad. In 
1945, he took an active role in the 
work on the revision of the Statute, 
both at Washington and at San 
Francisco. 

(11) Sir Arnold Duncan McNair 
(British) had been nominated by the 
national groups of Argentina, Austra- 
lia, Belgium, New Zealand, Turkey, 
and the United Kingdom. Born in 
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1885, Judge McNair 
is widely known as 
a law professor at 
the University of 
Cambridge. From 
1937 to 1945, he was 
Vice-Chancellor. of 
the University ol 
Liverpool. He _ has 
served on numerous 
public commissions, 
national and _ inter- 
national. He is a 
the Per- 
Court ol 


member of 
manent 
Arbitration, and an 
associate of the In- 
Interna- 

Editor 


stitute of 
tional Law. 
of the fourth edition 
of Oppenheim’s [n- 
ternational Law, per- 
haps he is best known 
for his books on Law 
of Treaties and Legal Effects of War. 

(12) John Erskine Reap (Cana- 
dian) had been nominated by the 
national group of Canada. Born in 
1888, Judge Read was for some years 
professor of constitutional and inter- 
national law and dean of the Faculty 
of Law at Dalhousie University. 
More recently he was legal adviser 
to the Department of External Af- 
fairs at Ottawa, and in that capacity 
he took part in the handling of many 
cases both before national and betore 
international tribunals. As the repre- 
sentative of Canada, he was an active 
participant in the work of the United 
Nations Committee of Jurists in 1945. 

(13) Charles bE (Bel- 


gian) had been nominated by seven 


VISSCHER 


national groups, as stated above. 
Born in 1884, Judge De Visscher is 
widely known as a professor of inter- 
national law and as editor of the 
Revue de Droit International et de 
Législation Comparée. Long a prom- 
inent member of the Institute of In- 
served as_ its 


ternational Law, he 


secretary-general from 1927 until his 
election as a judge of the Permanent 
Court in 1937. He served as minister 
without portfolio in the Liberation 
Government in Belgium. Since 1923 
he has been a member of the Perma- 
nent Court of Arbitration. 


A pro- 


lific writer on international law, he 
holds high rank as scholar, as judge, 
and as statesman. 

(14) Bohdan Wintarsk1 (Polish) 
had been nominated by the national 
group of Poland. Born in 1884, Judge 
Winiarski has been professor of in- 
ternational law at Poznan, and has 
long taken an active part in inter. 
national conferences and in the pub 
lic life of Poland. He is an associate 
of the Institute of International Law, 
and since 1941 he has been president 
of the Bank of Poland. 

(15) Zoricic (Yugo- 
slav) had been nominated by the 


Milovan 


national groups of Ukraine, the Un- 
ion of Soviet Socialist Republics, the 
United Kingdom, and Yugoslavia. 
Born in 1854, Judge Zoricic has had 
a distinguished career as a judge, 
since 1929 as president of the Adrain. 
istrative Tribunal at Zagreb. For 
some years he was a member of the 
Governing Commission of the Saar 
Territory, on appointment by the 
Council of the League of Nations. 
Since 1935, he has been a member 
of the Permanent Court of Arbitra- 
tion. He sat as a judge ad hoc in 
several cases before the Permanent 


Court. Prominent in International 
Rotary, he long has had wide con- 


tacts in many European countries. 


Criteria of Selection 
I recently had a conversation about 
the coming election with a Minister 
of State of one of the more powerful 
States, who was emphatic in_ his 
declaration that ‘““‘we must nominate 
and elect the best fifteen men in the 
world for these important posts, and 
my Government will support them 
no matter where they come from.” 
That is an attractive formula. Yet 
it raises some questions which are not 
simple to answer. It presupposes that 
great international jurists will so 
stand out in fifteen different coun- 
tries that their selection will be com- 
manded by their sheer excellence 
That is hardly the true situation. 
What 


qualities will they possess? And by 


Who are the “best” men? 
whom are the tests to be applied? 

In the matter of nominations, the 
Statute endeavors to import a mea- 








sure of 1 
ol com 
tion. It 
are to 
groups C 
parties t 
tions of 
tol al 
Court 
States, b 
yI jurist 
ol mem 
ol \rbi 
of cour 
State w 
though 
its nati 
recent 1 
at Was 
cisco, p 
tions by 
for this 
and fin: 
eround 
nomina 
control. 
outcom 
Yet 
cedure 
ticlan-p 
not des 
ment f 
ent jur 
other j 
and it 
be mac 
live in 
tional 
sires Ol 
pointe 
might 
the Ge 
unport 
of the 
themse 
is a gr 
would 
contin 
devisec 
clectio 
nomin 
their « 
would 
limit— 
dates ¢ 
where 
value | 


indepe 









Ug0- 
the 
Un. 
the 
Via, 
had 
dge, 
ain- 
For 
the 
Saal 
the 
Ons. 
iber 
itra- 
cin 
lent 
nal 
con- 


ries. 


tion 
out 
ister 
rful 
his 
nate 
the 
and 
1em 
m.” 
Yet 
not 
that 

SO 
yuN- 
om- 
mce. 
ion. 
‘hat 
| by 
ied? 
the 


nea- 


sure of independent judgment, freed 
of complete Government domina- 
tion. It provides that the candidates 
are to be nominated by national 
sroups of reputable jurists: for States 
parties to one of the Hague Conven- 
tions of 1899 and 1907, by the na- 
tional groups in the Permanent 
Court of Arbitration; for other 
States, by specially constituted groups 
| jurists possessing the qualifications 
of members of the Permanent Court 
of Arbitration. In either case, it is 
of course the Government of the 
State which designates these jurists, 
though they do not need to possess 
its nationality. In the course of the 
recent revision of the Statute, both 
at Washington and at San Fran- 
cisco, proposals that direct nomina- 
tions by Governments be substituted 
lor this system were stoutly opposed 
and finally defeated, on the general 
ground that they would keep the 
nominations within purely political 
control. I think this was a fortunate 
outcome, 

Yet one must note that the pro- 
cedure of the Statute is not a poli- 
tician-proof safeguard. Perhaps it is 
not desirable that it should be. Judg- 
ment freely expressed by independ- 
ent jurists as to the qualifications of 
other jurists is a magnificent goal, 
and it is desirable that every effort 
be made to attain it. Yet one must 
live in a world of actualities. A na- 
tional group cannot ignore the de- 
sires of the Government which ap- 
pointed it. If it did so, its candidates 
might be completely neglected by 
the Government. What is quite as 
important psychologically, members 
of the national group might find 
themselves personae non gratae. It 
is a great advantage—and this alone 
would have justified the decision to 
continue the system of nominations 
devised in 1920—that in a general 
clection the national groups can 
hominate only two candidates of 
their own nationality, and if they 
would nominate more—four is the 
limit—they must nominate candi- 
dates of another nationality. This is 
where the real test comes. Yet the 
value of it depends not less upon the 
independence of the members of the 


national group than 
upon their knowl- 
edge of the men who 
are eligible and de- 
sirable as candidates. 

The system is not 
sure-fire. The mem- 
bers of a national 
group are frequently 
moved by Govern- 
ment preferences in 
the choice of candi- 
dates of their own 
nationality; and in 
the choice of non- 
national candidates 
they may proceed 
out of personal con- 
siderations, or out 
of pressure of the 
suggestions made by 
other Governments. 
If the members of a 
national group are 
locally-minded men, 
their nominations 
will be governed accordingly. Hence 
the importance of having members 
of a national group who know elig- 
ible men in various countries and 
can weigh their desirability. That is 
not a simple matter. Even an ex- 
minister of foreign affairs may have 
a scant basis for judging men from 
countries other than his own. 

The list of nominees by national 
groups is the list of eligibles in the 
election, unless in consequence of the 
provisions in Article 12 of the Statute 
a ‘joint conference” of members of 
the General Assembly and the Se- 
curity Council is set up. Now how 
are the electors in the General As- 
sembly and the Security Council to 
choose their preferences in this list? 
They are representatives of Govern- 
ments, and of course their choice is 
thus determined. They will, and per- 
haps they must, think first of all how 
their own Governments’ interests are 
at stake. They must consider the de- 
sires of other Governments friendly 
to their own—one cannot object to 
this, or if he does, he lives in a glass 
house. Representatives of each Gov- 
ernment will attempt to see to it that 
a bench is elected which his Govern- 
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ment may consider to be not inimical 
to its interests. 

There are, however, the require- 
ments of the Statute. First of all, that 
the judges be “persons of high moral 
character.” One may be tempted to 
say that this is a futile provision. As 
if “high moral character” would be 
ignored by electors from a great num- 
ber of countries! Yet as a matter of 
fact few of the electors will have di- 
rect personal knowledge of all, or 
even of a large number of the candi- 
dates, and they will of course have 
to take on faith what they are told. 
If this requirem ‘nt of the Statute is 
not meaningless, in most cases it is 
not very meaningful! 

More questionable is the provi- 
sion in the Statute that the judges 
should be elected “regardless of their 
nationality.” The phrase has a seduc- 
tive ring. Yet it is not a counsel of 
perfection and one may question 
whether it states a desirable goal. 
Nationality of the judges is an im- 
portant consideration, which neither 
the electors nor the general public 
will be disposed to ignore. Indeed, 
the Statute goes on to require that 
heed be paid to it. For it is laid down 
that no two of the judges “may be 
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World Court 


State’; and 


that, as explained already, of the 


nationals of the same 
four persons who may be nominated 
by a national group not more than 
two “shall be of their own national- 
ity.” Moreover, the electors are ex- 
horted to “bear in mind” that in the 
body of judges “as a whole the rep- 
resentation of the main forms of civ- 
ilization and of the principal legal 
systems of the world should be as- 
sured”; perhaps this envisages only 
an intellectual and a geographical 
distribution, but in effect it entails 
a consideration of nationality. 


Apart from the legal require- 
ments, the usefulness of the Court 
would be impaired if attention were 
not given to the factor of nationality. 
For example, over recent times the 
Continent of Europe has produced 
many outstanding men in_ inter- 
national law; yet who would contend 
that all or most of the fifteen judges 
North 


(America can supply 


should be Europeans? and 


South many 
able judges; yet no more would one 
wish to see a bench in which Ameri- 
cans predominated. In the recent 
election it was universally assumed 


that a national of each of the five 
States whose political position has 
led to their permanent representa 
tion on the Security Council would 
be elected—not necessarily because 
each of them could put up a candi- 
date whose juristic qualifications 
would be commanding; not because 
these five States would largely control 
the results of the balloting in the Se- 
curity Council; but because as a prac- 
tical matter the Court might lack 
prestige if the tactor of nationality 
were ignored to this extent. For it is 
to be borne in mind that the use of 
the court by the more powertul States 
may be encouraged if their nationals 


are on the bench. 

Going beyond the Statute, what 
qualities should be sought in naming 
and electing the candidates? I doubt 
whether any particular kind of ex- 
perience can be set down as requi- 
site. Sound legal training is essential. 
Yet, certainly, a bench of mere ex- 
perts is not to be desired. Rather 
men of broad experience should be 
selected; perhaps I should say, men 
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of broad experience in international 
law and international affairs. 

Since the Court was created in 
1921, practically all of the judges 
elected have been men of various 
types of experience: judicial, admin- 
istrative, diplomatic, scientific. Some 
of them have had long diplomatic 
careers. Most of them had been active 
After 
the election in 1921, I frequently 
that 


many professors on the bench. A 


in international conferences. 


heard it said there were too 
majority of the judges have been 
professors at some time or other, but 
few if any have been professors and 
nothing else. Many of the judges 
have had previous experience as 
members of international tribunals, 
and a tendency seems to exist in 
England to insist that a candidate 
should have previously served as 
judge of a national court. Some na- 
tional judges—Lord Finlay and Judge 
Hughes for examples—may _ be 
marked for an international judica- 
ture. Yet national courts apply only 
national law, and too close preoc- 
cupation with a single system of na- 
tional law may not qualify one to 
apply international law. 

The question has sometimes been 
discussed whether the candidacy of 
legal advisers of foreign ofhices should 
be favored. In 1929, some of my Scan- 
dinavian friends doubted the desir- 
ability of electing two leading candi- 
dates who had long held such posts. 
Yet surely long habituation to deal- 
ing with the problems of internation- 
al law which arise in busy foreign 
offices ought to be excellent training 
for an international judge. If in some 
cases it tends to overemphasis on a 
national point of view, I should be 
disposed to rate this type of experi- 
ence as more valuable than that of 
service on a national court. 

Age is certainly a factor to be 
considered. In some countries, men 
enter the judicial service at an early 
age, but few young men will have 
suficient prominence to be elected 
to the World Court. Only 


the judges elected to date have been 


three of 


under fifty years of age—the case of 


Judge Hammarskjéld, elected in 1936 


at the age of 43, was exceptional, and 


was due to his brilliant success as 
the Court’s first Registrar. Maximum 
age gives more difhculty, yet the pro. 
posal that a fixed maximum be set 
found little support in the United 
Nations Committee of Jurists last 
\pril. Lord Finlay was 79 when he 
was elected in 1921, and Judge Al 
varez, recently elected, is but one 
year younger. If the electors should 
be free to vote for such exceptional 
men, it does not follow that some 
maximum age for retirement would 
be undesirable. In view of the pos 
sible necessity of travel, such a maxi- 
mum more 


may be needed in an 


international than in a_ national 


court. 

The average age of the judges 
1921 
sixty; in 1930, it was just under that 


elected in was slightly over 
figure; while in 1946 it was sixty-two. 
Yet averaging may be misleading, be- 
cause it is too much influenced by 
a few cases at one or the other ex- 
treme. Of the fifteen judges elected 
in 1946, only two are 70 years of age 
or over, eight are between 60 and 
70, and five are between 50 and 60. 

Command of languages is clearly 
a factor to be considered in the selec- 
tion of the judges. The official lan- 
guages of the Court being English 
and French, a knowledge of one of 
these languages is essential. In 1929, 
a Conference of Signatories of the 
Statute that 


dates nominated by national groups 


recommended candi- 
“should be at least able to read both 
the official languages of the Court 
this rec- 
ommendation was later approved by 


and to speak one of them”; 


the Assembly of the League of Na- 
tions, and it has generally been ob- 
served. In my own experience on the 
Court, I found some knowledge of 
French to be practically indispens- 
able to efficiency. 

It is so imperative that a World 
Court command public support that 
its bench ought to include men who 
are widely and favorably known, and 
in whom confidence is general. For- 
tunately, each of the three general 
World 
produced such a result. To name 


elections to the Court has 


but a few of the conspicuous judges, 
(Continued on page 163) 
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rugged lawyer of and from 


@ \ 
whom is likely to be 
the 
United States and 
the World, is 
TrYGvVE Lik, of 
Oslo, Norway, the 


a great deal 


heard, in 


50-year-old Secre- 
tary-General of 
the UNO, 
will come to New 
York 
lish 


who 
and_estab- 
TRYGVE LIE his head- 

quarters early in 
March. The son of a carpenter, he 
entered the University of Oslo in 
1914 and completed his legal train- 
ing in 1919. His name is proflounced 
as ““Trig-va Lee’, with the accent on 


a ee 
thre Trig”. 


From the first, he devoted him- 
self to labor law and _ politics, and 
became the Secretary-General of the 
Norwegian Labor Party, which was 
making a long, uphill fight for power. 
In 1939 he became Minister of Trade, 
Shipping and Industry; and in 1941, 
the Norwegian Foreign Minister in 
exile in London. He and his family 
had had a “messy” time when the 
Nazis invaded Ndrway, but they got 


iway to London. 


Without previous background in 
international law or diplomacy, he 
has ever since devoted himself to it 
with “impassioned interest.”” His se- 
lection as Secretary-General of the 


UNO resulted from the “‘veto power” 
and a compromise. When the UNO 


General Assembly met in London for 
organization, the Soviet Union and 


the United States supported Mr. Lie 
for election as President of the As- 
sembly. But Great Britain won a ma- 
jority for the doughty Paul-Henri 
Spaak, of Belgium. 

The United States 
other members of the Security Coun- 


and seven 
cil of eleven meanwhile were sup- 
porting the able and popular Lester 
(““Mike’’) 


bassador in Washington, as best qual 


Pearson, Canadian Am 
ified to be the Secretary-General. The 
Soviet Union had a “veto power” on 
this office and proposed to use it, in 
order to force the election of a con 
tinental European, in view of the 
choice of the United States as per 
manent site for the UNO. American 
acceptance of Mr. Lie as the compro 
mise nominee broke the dead-lock. 
The “key” 
UNO, organizationally, are thus held 


three positions in the 


by the Norwegian Labor Party’s 
Trygve Lie as Secretary-General, by 
the Australian Labor Party’s Nor- 
man Makin at the head of the Secw 
ity Council, and by the Belgian So 
cialist Party’s Paul-Henri Spaak, as 
President of the Assembly. 


Mr. Lie is stocky and very ener- 
getic, spends his leisure in skiing and 
tennis, and is devoted to agreeable 
companionship and good living. He 
will receive an annual salary of 
$20,000 and $20,000 for living ex- 
in addition to a 


penses furnished 


house, all at the expense of the 
UNO and all exempt from American 


taxation. 


He has a formidable job ahead 
of him, in organizing and staffing a 
secretariat of probably at least 2,500 
persons, frem many countries and 
speaking many languages. Beyond his 
heavy administrative tasks with the 
Security Council in continuous ses 
sion, the Charter gives him powers 
and duties for keeping the peace. One 
of his duties is to “bring to the at- 
tention of the Security Council any 
matter which in his opinion may 
threaten the maintenance of interna- 
tional peace and security” (Charter, 


Article 99). 


This is a good deal of a job, for a 
labor lawyer who has devoted his 
adult life to the advocacy of the po- 


litical program of labor in politics; 
but his friends are confident that in 
one of the key jobs of the new World 
he will show capacity, impartiality, 
skill in avoiding flare-ups, and “im- 
passioned” devotion to the cause of 
peace through justice and law. Amer- 
ican lawyers will welcome his com- 
ing to our shores and will be of any 
help to him they can. 


@ Probably no American lawyer has 
been in a tougher spot incessartly in 
1946 the 
Irish 


than 
immigrant 
lad who came to 
New York thirty- 
five years ago to 
work as a dock la- 
borer and has, like 
Dick Whittington 
of London fame, 
risen to become 
Mayor of the 
7,454,000 people 
of the world’s greatest city. 


WM. O'DWYER 


lo pro- 
claim the closing of all of New York's 
stores, schools, business houses, ofh- 
ces, theaters, bars, night clubs, etc., 
as O'Dwyer did on February I], is 
not an easy decision for a lawyer to 
make. But 


Ihe tragic shortage in housing 


> 


been all. 
the 


ihat has not 


financial plight of the city (“not a 
in the till’), 
tures with a UNO “site” 


dolla the misadven- 
committee 
which wanted to put only its “tem- 
porary site” problems on his door- 
step, the twice-threatened tie-ups 
of all facilities by Communist-led 
unions, the tugboat workers’ strike 
and consequent fuel shortage which 
paralyzed New York as never before 

these are a few of the “crises” which 
have put and kept “Bill” O'Dwyer 
“on the spot’, virtually from the day 
he took office. Probably he has 
yearned many times for the peace 
and quiet of the judicial career which 


he gave up reluctantly. 


O’Dwyer’s colorful rise to place 
and power is an American saga. He 
was born in County Mayo, Ireland, 
in 1890, and came to America in 
1910, with $25.35 in his pocket. He 
was a dock laborer, a grocery worke1 
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at $9.00 a week, a hod carrier, deck- 


hand, coal stoker, bartender, and 
plasterer, and then became an Amer- 
ican citizen in 1916 and a policeman 
in 1917. He studied law in the Ford- 
ham Law School, from which he was 
graduated in 1923. Two years later, 
he left the force to open a law office. 
He attracted clients and public con- 
fidence. In 1932 he was appointed 
a Magistrate and in 1937 a County 
Judge in Brooklyn. The following 
year he was elected for a full term, at 
$25,000 a year, but he resigned in 
1939 to be elected District Attorney 
at $20,000. 


I'wo days after Pearl Harbor, he 
offered his services to President 
Roosevelt, became a Major, was pro- 
moted to a Colonel, and served in 
Italy on the Allied Control Com- 
Re-elected as District At- 


torney in his absence, he resigned 


mission. 


last summer to run for Mayor. Like 
Dick Whittington, the scullery boy 
who became Lord Mayor in the leg- 
end of “Bill” 
O'Dwyer has come up the hard way, 


medieval London, 
has known all the “uses of adversity”, 
and has run into “heavy going” and 
inevitable criticism during his first 
months in office. 


@ An event which is being noted 
with real regret by the press of Can- 
ada, as well as by 

the lawyers of the 

Dominion, is the 

retirement of Cr- 

cIL A. WRIGHT as 

Editor of the Ca- 

Bar Re- 
after ten 
years of 


nadian 
view, 
distin- 
guished service in 
een aaa that capacity. His 
steadily increas- 
ing work at Canada’s unique insti- 
tution, the Osgoode Hall Law School, 
made it impossible for him to con- 
tinue as Editor. His successor is 
G. V. V. Nichols, who rendered con- 
spicuous service in legal matters per- 
taining to the Royal Canadian Air 
Force during the war, and has done 
authoritative legal research as to both 
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the civil and the common law systems 
of jurisprudence. 


In the current issue of the Re- 
view, President E. K. Williams pays 
an affectionate and the most deserved 
tribute to the work of Cecil Wright 
as “a great Editor’, saying of him 
that, “He evoked a ripe and very com- 
prehensive scholarship in vigorous 
and gracefui English, and never hesi- 
tated to be provocative”. The Board 
of Editors of the JouRNAL, and others 
in the American Bar Association, re- 
gret Cecil Wright’s retirement, but 
have most agreeable recollections of 
the many instances of his cooperation 
in behalf of the common objectives 
of the two great Bar Associations. 


@ The proposals for early amend- 
ment of the Charter of the UNO so 
as to provide for 
a “world legisla- 


ture’, eliminate 


UNO Gets 

the ‘“‘veto” power, 
Proposed etc., as drafted by 
GRENVILLE CLARK 
Amendments and other Ameri- 
can lawyers who 
of Charter principally spon- 
sored the infor- 
mal Dublin (N.- 
H.) Conference 
last October, were presented on Feb- 
ruary 12 to each delegate of the 
United The 
plan principally a 


Nations in London. 
contemplated 
“world legislature” of 367 members, 
based on weighted representation, 
from the fifty-one United Nations, 
with an ultimate membership of 480 
delegates when all other Nations 
have been admitted. 


Alan Cranston, who flew to Lon- 
don to convey the proposal, expressed 
the hope that it might be discussed 
by the members of the Assembly 
“when they next meet in America”. 
The proposal was described as de- 
signed to transform the General As- 
sembly of the UNO into a “world 
legislature”’ vested with “limited but 
definite and adequate power for the 
prevention of war.” 

The Bar 
approved iast April tke principle of 


American Association 


“weighted representation” in the As. 
sembly. On December 18, 1945, the 
House of Delegates urged that the 
Assembly give early consideration to 
the practicability of the elimination 
or modification of the “veto power”, 
along with united support of the 
Charter meanwhile (32 A.B.A.J. 9 
and 13). The proposals of the Amer. 
ican Bar Association were placed be: 
fore the members of the American 
delegation, and their consideration 
will be further urged when the UNO 
and its General Assembly re-convene 
in the United States. 


@ World news was made, and an im- 
portant principle was established, 

by SENATOR Tom 

CONNALLY of the 

American delega- 

tion in UNO ses. 

sions, when he 
“went all out in 
a demonstration 
of old-fashioned 
American _ politi- 
cal oratory, with 
podium-thump- 
ing, gesticulations 
and out-spoken speec h, in his pictur- 
esque and winning fight against the 
proposal of the Soviet Union for a 
preferred (exclusive) recognition of 
the World Federation of Trades Un- 
ions as official “adviser” to the Social 
With all of 
the arts gained through long experi- 
ence in the Congress and on Texas 
hustings, the Chairman of the Senate 
Committee on Relations 
“carried the ball” for equal recogni- 
tion of the American Federation of 
Labor and such other organizations 
as ask for it and can help. He “had 
the votes,” too, at all stages. The 
significance of this hotly debated 
issue is pointed out in an editorial in 
this issue; but here we hail the fact 
that “Senator Tom” had an audience 
in the press of nearly all Nations, 


SENATOR CONNALLY 


and Economic Council. 


Foreign 


when he “went to town” against 
doing anything special for labor or- 
ganizations which are dominated by 
governments or which 
governments. 


dominate 
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@ | here has been a lot of talk, and 
many resolutions passed, as to the 

duty of lawyers to 
the 
file of 


explain to 
rank and 
people the Char- 
ter of the UNO 
and the practi- 
cal workings of 
that organization. 
CHARLES W. TIL- 
LETT, a busy trial 
Char- 
lotte, North Caro 


CHARLES W. TILLETT lawyer in 
ina, has taken this seriously and has 
lone his stint. First he got an oppor- 
tunity to write for the Ladies Home 
Journal an article explaining the 
Charter, in simple and understand- 
bl Then he 


le language. this 
ticle reprinted, in a gay-colored, 


had 
m-legalistic pamphlet, and circu- 
ed it widely in his region and 
State. When his work permits, he 


goes out and does some first-class 
explaining to citizens, face to face, 
all sorts of public meetings. Many 
1 his sentences are forthright; for 
sample: “We must not be gadget- 
minded about world peace or this 
Charter. It is not something that, 
hen wound up, can be left to do 
job alone.” It is not surpris- 
g that President Willis Smith ap- 
pointed such a man to the Associa- 
International 
to do a like 


job in your community, you do not 


»n’s Committee on 


Organization. In order 
ave to have access to the columns 
a national magazine; your home 
town paper would be sufhcient. Mr 
lillett might be able to send a copy 
his pamphlet to lawyers who write 
to him for it; few men have told the 
ory of the Charter so simply, clearly 


ind well. 


@ The Joint Com- 
mittee, made up 
entirely of lawyers 
in the Congress, 
been 

the 


Pearl Harbor dis- 


which has 


investigating 
aster, announced 
on February 20 
that it call 
no more witnesses 


will 
SETH W. RICHARDSON 


unless a majority of the members 
The life of the 
Committee was extended to June I, 


vote otherwise. 
to permit the preparation of re- 
ports. SetH W. RicHARDSON, of North 
Dakota and the District of Columbia, 
who came in as chief counsel after 
the dramatic resignation of Forme 
Attorney General William D. Mit 
chell 


probing deep for facts. 


has been 
After all, 
those who read and recall Seth Rich 


and his assistants, 


ardson’s graphic articles on big game 
hunting in the Canadian Northwest 
would hardly expect this experienced 
lawyer to hunt small game now. In 
many capacities in the Department 
of Justice he represented the Gov 
ernment in big cases in the 1920's 
His 


and unmarked trails has stood him 


instinct for following “leads” 


and the committee in good stead. 


@ PauLt Martin, Minister of State of 
the Dominion of Canada and head 
of its representa 
tion in the Lon 


don sessions of 


Why the the Economic and 
Social Council of 
the UNO, would 
like the 
to “strike a blow 


“‘Whereases”’ 


oud Council 


“Therefores’’? for liberty in 
plain English,” 
by eliminating a 
lot of the ancient 

verbiage. 

New York 


Martin arose 


According to the 
Times, when Ministe1 
on February 7 to speak on the Chi- 
nese proposal for the calling of an 
international health conference, he 
took the opportunity to criticize the 
habit of 
tions with sprinkling of ‘““whereases” 
He declared 


that clear and simple language could 


“cluttering” such resolu- 


and “therefore be its’. 


not make a document illegal, and 
added that if something is worth say- 
ing, it is worth saying simply and 
directly so that people can under- 
stand it. 

This is not a new fight for the 
spokesmen of Canadian policy. In 
the UNO Preparatory Commission, 


one of Minister Martin’s colleagues 


Lawyers in the News 


condemned the “gobbledygook Ge- 
neva jargon and doubletalk.” 

So far as the documentation thus 
the United States, 
however, the “whereases” and “‘there- 
still 


far received in 


fore be its” numerous in 


UNO actions. 


are 


@ Ihe New York State 


ciation at its meeting on January 26, 


Bar Asso- 


adopted by a de- 


cisive vote after 


As to the debate a_resolu- 

tion favoring the 
Jurisdiction passage of S. Res. 
196 (by 


Morse, of 


Senator 
Ore- 
gon), for the filing 


of the World 


Court Declaration 


by the United 
States, under Ar- 
the 
International Court 


of a 


ticle 36 of 
Statute of the 
of Justice, accepting as obligatory 
the jurisdiction of the Court in enu 
merated classes of international legal 
The 


had been recommended by its Com- 


disputes. Association's action 
mittee on International Law. HENRY 
S. Fraser, of Syracuse, who is a mem- 
ber of Bar Association 
Committees and has contributed to 


the JourNAL (31 A.B.A.J. 286), car- 
ried on almost single-handedly the 


American 


fight for his minority report against 


the resolution and won some sup- 
port and votes on the floor. 


As the 


American acceptance of the Court's 


grounds for opposing 
jurisdiction have not been stated by 
those who have delayed action by the 
Senate of the United States, we quote 
from the part of Mr. Fraser’s min- 


ority weport which deals with this 


subject, so that our readers can ap- 


praise the argument in opposition. 

“Although every lawyer welcomes 
the continuance of the World Court 
under its new title and looks forward 
the 
body of international law in the fu- 
said Mr. 


not be so enamored as to adopt at 


to its valued contribution to 


ture,” Fraser, “we should 


this time its obligatory jurisdiction 
as contemplated by S. Res. 196. 
with nu- 


“Russia, in common 


merous other governments, refused 
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at San Francisco to subscribe to the 
compulsory feature. Certainly it is 
more incumbent on those states of 
the world which initially find them- 
selves most frequently at war to adopt 
the compulsory jurisdiction of the 
Court. Until there is greater willing- 
ness abroad to do so, it would as a 
practical matter not avail the cause 
the States to 
adopt the obligatory feature. Then, 


of peace for United 
too, in our present precarious finan- 
cial condition we are not in a posi 
tion to adventure. If, as a defendant, 
the United States were called upon to 
submit to an unpopular judgment, 
the public pressure to withdraw from 


The following jurisdictions will elect 
a State Delegate for a_ three-year 
term beginning at the adjournment 
of the 1946 
ending at the adjournment of the 
Annual Meeting in 1949: 


Annual Meeting and 


Arkansas 

Colorado 

Delaware 

Georgia 

Idaho 

Indiana 

Louisiana 

Maryland 

Minnesota 

Nevada 

New Hampshire 

New York 

Ohio 

Oregon 

Rhode Island 

Utah 

West Virginia 

The following states will each 
elect a State Delegate to fill the va- 
cancy in the term exviring at the 
adjournment of the 1946 Annual 
Meeting: 

Louisiana 

Minnesota 

Utah 

West Virginia 

The following states will each 
elect a State Delegate to fill the va- 
cancy in the term expiring at the 
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the Court would perhaps be fatal to 
its prestige. 

“Moreover, jurisdiction of any 
legal dispute concerning ‘any ques- 
tion of international law’ would be 
virtually limitless. Nearly every po- 
litical dispute could be said also to 
involve some question of interna- 
tional law. Thus, many of those 
cases involving questions of national 
security and honor, which other na- 
tions were careful to except when 
subscribing to the optional clause of 
the old World Court, would not to- 
day be reserved by the United States. 
Nor 


protected by the proviso in S. Res. 


is the United States effectively 


196 


apply to ‘disputes with regard to 


that the declaration will not 
matters which are essentially within 
the domestic jurisdiction of the 
United States.’ Presumably, as the 
Senate Resolution is worded (and 
also under paragraph 6 of Article 36 
of the Statute of the Court), the 
Court itself would determine wheth- 
er the proviso applied and whether 
jurisdiction attached. In this way the 
Monroe Doctrine, for example, might 
readily be nullified. Hence, as a 
friend of the Court, I must oppos 
the Committee’s resolution to en- 


dorse S. Res. 196.” 


Notice by the Board of Elections 


adjournment of the 1947 Annual 
Meeting: 

New Mexico 

Pennsylvania 

Tennessee 

Vermont 

State Delegates elected to fill va- 
cancies take office immediately upon 
the 
Nominating petitions for all State 


certification of their election. 
Delegates to be elected in 1946 must 
be filed with the Board of Elections 
not later than May 31, 1946. 
of nominating petitions for the three 


Forms 


year term, and separate forms of 
nominating petitions to fill vacan- 
cies may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1140 North Dearborn Street, 
Chicago. Nominating petitions must 
be received at the Headquarters of 
the Association before the close of 
business at 5:00 P.M. on May 31, 
1946. 

Attention is called to Section 5, 
Article V, of the Constitution, which 
provides: 

Not less than one hundred and fifty 
days before the opening of the an- 
nual meeting in each year, twenty-five 
or more members of the Association 
in good standing and accredited to a 
State (or the territorial group) from 
which a State Delegate is to be elected 
in that year, may file with the Board 
of Elections, constituted as hereinafter 


provided, (which 
may be in parts), nominating a can 
didate for the office of State Delegate 
for and from such State (or the ter 


a signed petition 


ritorial group) . 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not a 
Each 
nominating petition must be accom- 


member in good standing. 


panied by a typewritten list of the 
names and addresses of the signers 
in the order in which they appear 
on the petition. 

Nominating petitions will be 
published in the first issue of the 
AMERICAN BAR ASSOCIATION JOURNAL 
which goes to press after the receipt 
of the petition. Additional signa- 
tures received after a petition has 
been published will not be printed 
in the JOURNAL. Special notice 1s 
hereby given that no more than fifty 
names of signers to any petition will 
be published. 

Ballots to the 
members in good standing accredited 
to the States in which elections are 
to be held within thirty days after 
the time for filing nominating peti- 


tions expires. 


will be mailed 


BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Laurent K. Varnum 
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“Books for Lawyers” 





Book REVIEWING. By John E. 


Drewry. Boston: The Writer, Inc. 
046. $2.50. Pages 1x, 231. 
‘Of the making of books there is 
w end,” even in a time of war, ol 
paper shortage and labor shortage. 
\ major problem in the development 
{ material for a well-rounded peri- 
ddical, if it carries a ‘book section” 
it all, is the selection of the books to 
be reviewed. ‘The JouRNAL’S test has 
to be, in first instance, whether a sub- 
stantial and sufficient number of its 
readers is likely to be interested in 
the beok and in what can be written 
ibout it. The book has to have some 
reasonable relationship to the Jour- 
NAL’S spec ial province, not merely to 
yveneral literature or the totality of 
human knowledge; and also, a read- 
ile review of it has to be obtainabie. 
From the great number of current 
books which may meet those stand 
ids, further sorting out has to take 


because of our limitations of 


piace 
space, 

The members of the Board of 
Editors who are responsible for 


Books for Lawyers” have to apply 
these criteria by consulting their own 
judgment and that of their inde- 
pendent reviewers, by taking account 
of the Association’s declared objec- 
tives and the rationale of its actions, 
ind by observing the trends of in- 
terest among members of the Asso- 
iation and lawyers generally. But, 
inlike the radio “‘polls,” there are no 
mechanical devices for registering 
he extent of “reader interest” in our 
eviews; when a reader turns over 
i page without reading, we do not 
know it. At times we are greatly 
iided by comments—“brick-bats” and 
We 
ave to start with an assumption that 


bouquets”—from our readers. 


one of our reviews will interest all 





of our readers. Diversification is nec- 
essary; we could not limit ourselves 
to books which might interest all. 

It is not difficult for your editors 
to decide to include books which 
are tools of the profession, volumes 
which deal with the law, the courts, 
law reform, international jurispru- 
dence and organization, legislation 
affecting the profession as such, and 
matters with which lawyers as such 
are specially concerned. ‘These re 
ceive a primary consideration. Much 
of the literature of the law—biog- 
raphies, autobiographies and inte 
esting remimiscences of judges and 
lawyers—naturally finds a place. 
Intentionally, this 
called 


“about” 


department 


was not “Books about Law 


yers” oO! law or Courts or 
reforms in the administration of jus- 
tice. Our scope is “Books for Law 
yers.” In a time when, as lately, 
there has been a dearth of new books 
about law and lawyers, there has 
been a plethora of books which law- 
yers would do well to read, as a part 
of the background of their informa- 
tion, thinking, and equipment to do 
their work in the profession and their 
part in the world of today and to- 
their sub- 


morrow—books which in 


jects or their treatment affect the 
future of the profession and the fu- 
ture of our country. 

Most lawyers have some extent of 
interest in statecraft. Not so many 
are alert to the fact that what is hap 
pening to the fast-changing Amer 
ican economy and world economy 
the developments in economics, labor 
relations, world trade, governmental 
expenditures, international finance, 
collective marketing, social security, 
and the like—are affecting American 
law and life even more than most of 


the matters reported in the An- 





nual Survey of American’ Law. 
Many books for lawyers help them 
to be prepared to take more factors 
into account in giving advice to cli 
ents, and also to be effective leaders 


of public opinion in their home 


Such 
lawyers aware of the force and the 


communities. books make the 
fallacies of new and insidjous philos- 
ophies which are being preached 
for the destruction of all the organ- 
ized profession has ever represented 
or advocated in American life; such 
books arm and equip our members 
to help defend and preserve free 
institutions and the ideals of im- 
partial justice under law. 

It may seem to some that we have 
from time to time deliberately gone 
beyond these fields. This we have 
done because there occasionally come 
to our attention books or parts of 
books (even novels) written for gen 
eral readers, brochures, addresses and 
magazine articles which seem to have 
a special interest for some lawyers 
and which, unless mentioned in this 
listening-post department, might es- 
cape their attention. Although I do 
not recall that we have ever published 
a review of a play, the drama affords 
an illustration of this catholicity. 
“The Yankee,” 
portrays the life of 


Magnificent which 
Justice Oliver 
Wendell Holmes, opened recently’ 
on Broadway. All lawyers—both the 
believers in the Holmes legend and 
the skeptics—would be interested in 
this play, although relatively few 
lawyers will have the opportunity of 
seeing it. A substitute—confessedly 
inadequate—would be a review writ- 
ten by a lawyer and for lawyers. 
Within the last lustrum there have 
been at least two other plays which 
In “Li- 


bel,” the entire action took place in 


deserved similar treatment. 


a courtroom; the curtain was never 
lowered, and entr’acts were court re- 
cesses; an English trial, to the minut- 
est detail, was depicted with fidelity. 
In “Oscar Wilde,” the 


K. C.s in the trial scene were two of 


opposing 


the greatest British advocates of mod- 
ern times: Sir Edward Carson and 
Sir Edward Clarke. 

What has been said above is ad- 


1. January 22, 1946. 


March, 1946 « Vol. 32 
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mittedly an insufficient apologia for 
selecting Mr. Drewry’s study for re- 
view. Nor are we completely justi- 
fied by the fact that it is the best book 
that has appeared on the subject 
since Robert Lynd wrote, some quar 
ter of a century ago. Our actual pur- 
pose is to compare the JOURNAL'S 
methods with the canons convinc- 
ingly announced by Mr. Drewry and 
to elicit from our readers some com- 
ment as to how nearly we are ful- 
filling what they would like us to 
do for them. We have a full realiza- 
tion that we may have misconceived 
the interests of JOURNAL readers; we 
also are aware that in this depart 
ment, even though relatively new, 
stare decisis may be approaching, if 
it has not already reached, a limbo. 
When a book is selected for this 
department a reviewer must be 
chosen—one whose authority or rea- 
son to read and write as to the par- 
ticular book might be obvious. Henry 
Seidel Canby has declared that “a 
good reviewer must have cool brains 
and a warm heart. He must have en- 
thusiasms and guard them, and his 
likings must be as strong as_ his 
hates.” We respect this dictum, but 
we do not lose sight of practical con- 
siderations. Our endeavor is to find 
some one who has an adequate know!- 
edge of the author’s subject and will 
write fairly and with authority—one 
who writes well and will submit his 
review with reasonable promptness. 
This is not an easy task. We often 
know many who are familiar with 
the subject of a book. But few busy 
lawyers will take the time immedi- 
ately to read and review a book; 
fewer still have the flair for writing 
in a vivid and readable way. 
Naturally, we cannot review books 
as promptly as is done in the daily 
press or in the weekly “book sec- 
tions.”” A review often loses its value 
if it appears so long after the publica- 
tion of the book as to be entirely 
lacking in timeliness or to be so 
remote as to hold no interest. We 
wish that we could review each se- 
lected book in our next issue after its 
publication. We struggle with the 
publishers to get advance copies to 
us in time. Yet a more seasoned view 
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ol a book is sometimes obtained, after 
it has been studied and commented 
on by lawyers outside our staff. 

Especially as to books chosen for 
their potential usefulness to lawyers 
in their work for clients, we prefer, 
other things being equal, a review 
written by a lawyer who has had ex- 
perience and seasoning at the bar. 
He may or may not be also.a mem- 
ber of a faculty of law. For some 
books, the breadth and scholarship of 
the law teacher is indispensable to a 
worthwhile appraisal. 

Fundamentally, this department 
is a responsibility of the members of 
the Board of Editors who direct and 
conduct it; it is integrated with other 
departments in an effort to produce 
a readable and well-rounded issue. 
If the subject is one within the pur- 
view of the declared policy and ob- 
jectives of the Association, we natur- 
ally seek a reviewer who is generally 
in sympathy with the Association’s 
work, although not necessarily in 
known accord on the _ particular 
subject. 

We prefer, although we do not 
require invariably, that our principal 
reviews of books into which the ex- 
perience and personality of the re- 
viewer enter, be signed. Brief ‘“no- 
tices” giving information as to the 
publication and contents of a book 
do not reflect the personality of a 
reviewer, and are rarely signed. Many 
years ago Brander Matthews con- 
ducted a one-man crusade for the 
signed review. His many persuasive 
arguments need not be repeated. An 
independent reviewer is ordinarily 
willing and glad to take his own re- 
sponsibility for what he writes about 
a book. Our readers, in assessing the 
worth of a review, often like to know 
the identity of the reviewer. If, for 
example, you read a review signed by 
Reg Smith, Bill Ransom or me, you 
may know our limitations, enthusi- 
asms, prejudices and inhibitions; and 
you value or devaluate accordingly 
what we wrote, perhaps in lieu of 
appraising its merits or faults, what- 
ever they may be. All of our reviews 
are a responsibility of the members 
of the Board of Editors in charge; 
oftentimes, two or three members 


take part in determining the final 
form of a review. 

As to the length and: content of 
our reviews necessarily we are largely 
dependent upon our uncompensated 
reviewers. Generally we would prefer 
that a review be relatively short and 
pointed—sufficient to describe th 
book, indicate its significance, and 
enable the reader to judge whether 
he shall decide to read it. But there 
are exceptions to this. The review 
has to have reader interest as well as 
the book; only a small percentage of 
those who read and enjoy a review 
rush out to buy the book. Some 
books and some reviews are of such 
consequence or interest as to merit 
longer treatment—I hope that this is 
one such instance. Some books which 
we review would be unavailable to 
lawyers generally or would have only 
an oblique interest for lawyers. Such 
conditions may make it desirable for 
a review to be of sufficient length and 
quality to serve in lieu of the book 
itself. Some of our reviews are longer 
than we would choose. We _ have 
noted that, as to significant books, 
our reviews are often, perhaps 
usually, shorter than those in the law 
reviews and the “book sections”’. 

“Books For Lawyers.” An am- 
biguous heading? Do we promise 
criticism or a review? Whether there 
is a difference and what that differ- 
ence is are perennially and hotly de- 
bated. I do not pretend to know the 
answers. The oldest of the yellowed 
clippings in my files have date lines 
that go back about to the turn of the 
century; the most recent discussion 
was printed a few weeks ago.’ With- 
out attempting to decide this debate 
we may adopt for our purpose Le- 
mairtrie’s assertion that “criticism of 
our contemporaries is not criticism, 
it is only conversation.” 

If criticism were excluded, what 
is left? Macaulay found in the latest 
biography a point of departure for 
his own solidly documented appre- 
ciation of its subject. In our al- 
lotted space we usually lack room 
for merely that. 





2. “Speaking of Books.” By J. Donald 
Adams. New York Times Book Review 
January 20, 1946. 
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Being concerned thus with the re- 
viewing of books, our conception of 
the function of the reviewer is pri- 
marily to present a portrayal of the 
book, perhaps secondarily his esti- 
mate of its interest and worth. He 
is a taster for the benefit of his read- 
ers—a journalist not a litterateur. 
How he shall do his job is some- 
thing else. A review may be objective 
or subjective, judicial or impression- 
istic. In the objective review, the 
emphasis is on the book and the 
author; in the subjective, on the re- 
viewer—“his reactions to and evalua- 
tion of the book.” “In the judicial 
review, a book is described and eval- 
uated in terms of accepted literary 
and historical standards. . . . In the 
impressionistic review, a book is in- 
terpreted against a background of 
the author’s avowed purposes and a 
common-sense estimate as to whether 
these (Pages 
7-8.) We agree with Mr. Drewry that 
“the ideal review has qualities of 


have been achieved.” 


both the judicial-critique and the 
impressionistic-descriptive review.” 
(Page 9.) 

Briefly put, the reviewer should 
describe the book and re-create for 
his readers the impression it left 
upon him. “The review of a biog- 
raphy should be as interesting as the 
book itself.” (Page 46.) A 
should be “written with verve and 


review 


gusto” and “should be an article 
worth reading in itself, regardless of 
whether one has read or plans to read 
the book about which it is written.” 
(Pages 10-11.) As Glenn Frank once 
wrote: “Much that passes for deep 
thought is only muddy writing.” 
Page 52.) 

The review which is merely a 
string of stale clichés is worthless.’ 
We do not encourage our reviewers 
to pontificate. Many of our readers 
know our reviewers, and do not de- 
preciate their opinions because they 
are expressed simply and entertain- 
ingly and reflect to some extent the 
personalities and experiences of the 
writers. 

This is what we are attempting 
to do for you, in this department. 


Whether we are succeeding we have 


We 
might confer with Dr. Drewry, but 


no accurate way of knowing. 


he could be only a judge. Our read- 
ers are the jury; if they have reached 
a verdict so far, it is sealed, although 
some have been articulate. There has 
been at least one complaint, but 
many approvals, as to the inclusive- 
A few 
disgruntled authors have expressed 


ness of our book selections. 


their dissents, perhaps their indig- 
nation: most have been grateful—no 
doubt because it has been our policy 
to assign deserving books to sympa- 
thetic reviewers, and generally to 
leave out those tomes which could 
not merit an approving commentary. 
Not a few readers have written that 
they have decided to read a book or 
article because they like the Jour- 
NAL’s review of it; publishers have re- 
ported that our reviews have often 
activated decisions to purchase. Best 
of all, many lawyers tell us that 
they find the reviews readable and 
useful. 

What, gentle (to use an adjec- 
tive to express'a hope) reader, do 
you think? 

WALTER P. ARMSTRONG 
Memphis, Tenn. 


Ta E CASE AGAINST THE 
NAZI WAR CRIMINALS: Opening 
statement for the United States of 
America by Robert H. Jackson. With 
other Documents; also a Preface by 
Gordon Dean. February 14, 1946. 
New York: Alfred Knopf. $2.00. 
Pages 217. 

This is a permissible and in 
formative documentation of the trials 
which are in progress in Nurenberg. 
The documents brought together are 
those which have been published, in 
full or in summary, in the daily press. 
Within one cover, they tell an impres- 
sive story and become a documentary 
record which will affect the interna- 
tional law of the future. The average 
lawyer will hardly be handicapped 
by the fact that the volume gives only 
the prosecution’s version; he is 
trained to scrutinize such a presenta- 
tion. But if, in years to come, anyone 
suggests, as some did after World 
War I, that the reports of German 
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atrocities and sadistic offenses against 
humanity were exaggerated, this vol- 
ume is a good one to have within 
reach, for refutation. 

For lawyers, the trail-blazing part 
of the that “Bob” 
strik- 
angle of 


book is which 


Jackson summed up in a 
ing sentence, from the 
his experience as a country law- 
yer. “This is the first case I have 
tried,” he said, “when I_had first to 
persuade others that a court should 
be established, help negotiate its es- 
that 


done, not only prepare my case, but 


tablishment, and, when was 
find a court house in which to try it.” 
rhis was a laconic way of summing 
up, or introducing, the story of the 
negotiations to create the Interna- 
Military 
Charter, iron out the procedural dif- 


tional Tribunal and _ its 
ferences in the various legal systems 
as to the indictment or charges, sur- 
mount the barriers due to the lack of 
a common language, and formulate 
the provable charges against specific 
individuals and organizations. This 
book reveals a world of new law in 
the making—the efforts to “put teeth” 
into generalizations which had been 
in treaties for generations—a_ su- 
preme endeavor by civilization to as- 
sure, if possible, that fear of personal 
consequences will deter the leaders 
of totalitarian states from ever plan- 
ning again such hideous crimes 
against the peace of the world. We 
are reminded of Herbert Agar’s bril- 
liant aphorism: “Peace is not the ab- 
sence of war. Peace is the presence 
of justice.” 

Ihe laying down of arms and the 
returning home of troops could not 
have meant a satisfying peace unless 
the men personally responsible for 
German, Italian and Japanese out- 
rages against civilians, prisoners of 
war, and the peace of mankind, were 
brought to accountability for their 
crimes, before the most suitable tri- 
bunal which the experience and con- 
science of the Nations could set up. 


(Continued on page 176) 





3. For an index expurgatorious for re 
viewers see “The Book Reviewer's Vocabu 
lary” by Wilson O. Clough, February, 1931 
American Speech, Volume VI—Number 3, 
pages 180-186. 
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The “Missourt Compromise” as to 
Fin lings of Fact 


The “Missouri Compromise” to which we here refer is 
not that which sought a solution of the question which 
divided the Nation a century ago. It is the “compro- 
mise” which Judge Laurence M. Hyde of the Missouri 
Supreme Court, formerly a valued member of the House 
of Delegates of the Association, outlines as “A Modern 
Substitute for Findings of Fact and Conclusions of Law”, 
which is published in this issue. 

Ihe present controversy may be summarized: 

Federal Rule 52 now requires that findings of fact 
and conclusions of law be made in all cases tried by a 
judge without a jury. That requirement is based on the 
need of appellate tribunals that they shall be enabled 
to ascertain quickly and accurately just how the issues 
of fact, which may be many and intricate, were decided 
by the trial judge. There is need also for a record of the 
precise findings made, if another case involving the same 
matters should arise. 

Ihe Advisory Committee has received several sug- 
gestions for the simplification of the present rule as to 
findings of fact. Missouri in no sense stands alone. The 
Illinois Civil Practice Act of 1933 goes even farther than 
Missouri has gone. It abolishes the mandatory re- 
quirement for findings, and leaves the whole matter in 
the discretion of the trial court. Illinois has thus had 
more than a decade of experience under freedom from 
compulsion as to findings of fact, and the Chicago Bar 
\ssociation Committee on Federal Procedure has lately 
reported to the Advisory Committee strong preference 
for the present Illinois procedure. Some other bar 
associations and practitioners have opposed the compul- 
sory feature of the Federal rule. Undoubtedly there is 
a strong opinion in favor of its retention among 
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many practising lawyers. Before the rule, the Supreme 


Court repeatedly remanded, and refused to decide, cases 
in which adequate findings of fact were lacking. 

Ihe second preliminary report of the Advisory Com- 
mittee submits amendments to rule 52, to permit the 
findings of fact and conclusions of law to be incorpo. 
rated in the opinion or the memorandum of decision, 
but otherwise continue the compulsory character of 
the rule. 

I hat Committee meets the last week of March for the 
formulation of its final report and its submission to the 
Supreme Court. 

Ihe question is one of prime importance to prac. 
tising lawyers and their clients, as well as to trial and 
appellate judges. Without at present taking sides as to 
the differences of opinion which have been manifested 
in the profession, the Journal expresses the earnest hope 
for a considered and practicable solution of those wide 
differences. Lawyers and judges who have views on the 
subject will do well to express them promptly to the 
Advisory Committee. Too often it is the proponents of 
change who are the more vocal and prolific; advocates 
of retention of the existing practice feel less need and 
urge to make known their views. 


The New Bench of the World Court 


American lawyers are accustomed to expressing thei 
views vigorously while the nomination and election of 
candidates for judicial office are in progress, and then 
accepting the outcome in good spirit, with felicitations 
to the successful nominees and the utmost of good will 
toward those who, by majority decision, have been en- 
trusted with the opportunity and duty of maintaining 
the high standards of an independent and courageous 
judiciary. 

This characteristic American way is being most 
heartily applied, as it should be, toward the fifteen men 
who were chosen by the Security Council and the Gen- 
eral Assembly of the UNO, to constitute the Inter- 
national Court of Justice, under the Charter of the 
United Nations and the Charter of the Court. What- 
ever of surprise and disappointment was at first ex- 
pressed that Judge Manley O. Hudson, renominated by 
seven Nations, was not supported by the United States, 
is put aside in the realization that in the present crisis 
the Court itself is more important than individuals 
could be and that the great cause of international law 
and adjudication needs now, even more than ever, the 
unqualified support of American lawyers. The question 
whether justiciable legal disputes between Nations shall 
be determined by the Court or aggravated by publicized 
debates was not answered in London. 

Sketches of the personalities and careers of each of 
the fifteen members of the new Court are elsewhere in 
this issue. As he has done from time to time in other 
years when elections to the Permanent Court of Inter- 
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national Justice took place, Manley O. Hudson has.writ- 
ten this material for us. He states objectively his favor- 
able view of the competence and the character of the 
men chosen. 

More than any other living man, he has given his 
adult life to the Court as an institution and to the part 
which it must increasingly play in the determination of 
international disputes according to justice and law: Bet- 
ier than anyone else, he knows the personalities involved 
and the requisites for the successful functioning of the 
Court. Many lawyers would put more emphasis than 
his article does on the desirability of experience in 
judicial work, and other qualifications for the highest 
judicial office (Statute of the Court, Article 2), on in- 
dependence from the policy-determining branches of 
government, and on qualities of impartiality and open- 
mindedness. But Manley Hudson writes from great 
experience, and he does not for an instant lose sight 
of what must remain the all-important objective. 

If he is able to give to his co-workers in the profes- 
sion of law so favorable an impression of the personnel 
of the new bench as a whole, American lawyers may be 
disposed to put aside whatever reservations and ques- 
tionings they may individually have had, and in any 
event to join with him in continuing to give the utmost 
of support to the World Court and to the strengthen- 
ing of international law as a compelling force for peace 
and justice. 

To each of the elected members of the Court, we ex- 
tend the congratulations, and to the Court the support, 
of the members of the American Bar Association. ‘To 
Green H. Hackworth, of our own Department of State, 
and to John Erskine Read, of the Canadian Department 
of External Affairs, we extend especial personal felicita- 
tions, because they have worked closely with the Bar 
\ssociations of Canada and the United States; and we 
have come to know and esteem them. For the first time 
a British Dominion—Canada—is represented in the 
Court. Messrs. Hackworth and Read succeed to a 
vreat tradition—the outstanding services rendered in 
that Court by John Bassett Moore, Charles Evans 
Hughes, Frank B. Kellogg, and Manley O. Hudson. 

All that was pioneered with such skill and distinction 
by the Permanent Court of International Justice, during 
the inter-war period, to lay lasting foundations for inter- 
national adjudication, is an imperishable part of the 
heritage of the present tribunal. And the pre-eminent 
place of Manley O. Hudson in the history and accom- 
plishments of organized international justice is not af- 
fected by the composition of the new Court. Few lawyers 
in a great cause have done so much so well. 


The “Objects” of the American 
Bar Association 


\s might have been expected, the first post-war Annual 
Meeting of the Association brought to the fore new 
angles of the old and recurring questions as to what mat- 


Editorials 


ters and actions are, and what are not, to be deemed to 
be within the “objects” and purposes of the Association. 
Ihe war and its ending have brought or left many ques- 
tions of public importance, some of them new questions, 
with which lawyers as citizens are vitally concerned and 
on which an expression of the considered judgment of 
representative organizations of lawyers would have sig- 
nificance. Are these questions consequently to be con- 
sidered to be within the proper province of Associa- 
tion action? 

The new forms of the old issue between “strict” and 
“liberal” construction of Article I of the Association’s 
Constitution arose first in the Assembly in Cincinnati, 
in connection with resolutions offered by individual 
members from the floor or prepared by the Resolutions 
Committee, and the report of the Committee thereon. 
Ihe issue recurred also in the House of Delegates, as it 
often does. Although the attendance in the Assembly 
was not large under the travel conditions obtaining in 
December, some of the members present were not satis- 
fied to have strongly supported resolutions excluded 
from debate and action on the ground that they were 
outside the Association’s stated “objects.” 

The year 1946 may be an appropriate time to make 
at least a beginning toward a re-examination of the 
statement which has long been in force, as to what may 
be then regarded as within the scope of action by the 
Association. The Rules and Calendar Committee of 
the House of Delegates will undoubtedly give thought 
to the subject this month. Members of the Association 
may well make known their views, to their representa- 
tives in the House of Delegates. 

The American Bar Association was formed by a 
group of distinguished lawyers in 1878. They stated 
its “objects” as they saw them then. With a single ex- 
ception which has little effect, if any, on the present 
issue, the “objects” as they were stated in 1878 are the 
basic law of the Association today. Under them the 
Association has grown greatly in numbers, prestige, pub- 
lic usefulness, and representative character, during the 
sixty-eight years of its history. Yet the Association, its 
organization, its many-sided activities, and its public 
responsibilities, are vastly different from what they were 
in 1878 and from what anyone could then foresee they 
would become. 

The great lawyers who founded the Association pro- 
vided simply that its “objects” should be (Article I) 

To advance the science of jurisprudence 

To promote the administration of justice 

To promote uniformity of legislation and of 
judicial decision throughout the Nation 

To uphold the honor of the profession of law 
Io encourage cordial intercourse among the 
members of the American Bar 

Surely these “objects” have been given a most “lib- 
eral” interpretation through the growth and expanding 
work of the Association. In the reorganization of the 
structure of the Association in 1936, the above “objects” 
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were not changed, but the following was added: 
lo correlate the activities of the Bar organiza- 
tions of the respective states on a representative 
basis in the interest of the legal profession and 
of the public throughout the United States. 

At least two consequences of the establishment of 
the present representative structure of the Association 
would seem to have some bearing on the present issue: 
On one hand, the development of the House of Dele- 
gates and its growth in stature and sure-footedness have 
put the Association in a position where its views and 
recommendations are sought and welcomed on a broad- 
ened field of public questions which are deemed to come 
On the 
other hand, the fact that the House is a delegate body 


within one or more of the stated “objects.” 


and that a large proportion of its delegates come from 
states in which the “integrated” Bars have an official 
status tends to narrow and limit somewhat the contro- 
versial matters on which such delegates are authorized 
to speak and vote for their constituencies. 

We recall the historic controversies which were so 
spiritedly debated by great lawyers, on the floor of the 
Association. Was action as to the Federal Income ‘Tax 
amendment of the Constitution within the Association’s 
“objects’—the constitutional change which has had 
more effects than any other, on members of the pro- 
fession and their clients? Was the Prohibition amend- 
ment and its repeal within our scope—the amendment 
which did so much to break down respect for law and 
the Constitution? Was the Association empowered to 
oppose the Child Labor Amendment as an invasion of 
rights vouchsafed by the Tenth Amendment, or to 
favor later an improved form of the proposal? What, 
if any, are the boundaries today, as between law and 
policy, limiting the Association's action in the field of 
labor relations? Again: The Charter of the UNO cre- 
ates an Economic and Social Council, vests it with vast 
powers to affect the world economy and the laws which 
affect business and property, and authorizes it to receive 
the advice and assistance of National organizations— 
would it be within the province of the American Bar 
Association to proffer and render assistance in that field? 

These typical questions may illustrate that any at- 
tempt to re-define and broaden the objects and purposes 
of the Association is not likely to be a simple task or 
one on which agreement will be easy. There are many 
members who feel that the Association should stick to 
its traditional and stated “objects”, which have always 
given it plenty to do, and that it should not venture into 
Other members feel that the 
Association should be empowered to speak out boldly, 


new and divisive fields. 


as a virtual “senate” of public opinion, on many sub- 
jects on which it now keeps silent. The proceedings 
of the 1945 Assembly, which are reported elsewhere in 
this issue, will show typical instances of the divergen- 
cies of opinion which arise. 

The JourNAL will be glad to be the medium through 
which members of the Association may express their 
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views as to what they think the “objects” of their As. 
sociation should now be. 


Communications should not 
exceed 250 words; if any are of greater length, a sum. 
mary or excerpt will have to be published. Members 
are asked to be specific and prompt, in submitting 


their suggestions. 


The UNO in New York 
The organizational sessions of the General Assembly 
and the Security Council of the UNO having been 
ended in London, the establishment of the seat of the 
United Nations within the United States has been 
accomplished. 

Some floors of the world’s tallest building—the Em- 
pire State, in New York City—as well as space in other 
office buildings, will soon be occupied by Secretary- 
General Trygve Lie and his large staff, which is being 
recruited from many countries and all continents. Mr. 
Lie and his principal assistants will arrive about March 
1; some of them are already here. 

The Security Council may be housed in part in the 
imposing old Whitelaw Reid mansion—once a center 
of the social life of the metropolis—but there is search 
for a larger auditorium for its Sessions. The McMillan 
Hall at Columbia University may be used: The Security 
Council will resume its “continuous” sessions about 
March 23. The Economic and Social Council will meet 
in New York about March 25. Or practically the whole 
organization may be housed in the spacious buildings 
of Hunter’ College‘in the Bronx, lately vacated by the 
United States Navy. 

The General Assembly will not be re-convened until 
September 3. Then it may meet in the vast Metropolli- 
tan Opera House, ordinarily dark during the autumn, o1 
in the spacious Rockefeller Center Theater, at present 
said to be tied up with contracts until March of 1947. 

Assuming the pre-judgment for a permanent site in 
the northeastern United States, good sense finally pre- 
vailed in London, as to the present actions. It was 
finally realized that with the shortages of housing, build- 
ing materials, etc., what they are, a long time would be 
required to plan and design, acquire the land for, and 
erect, the community of structures envisioned as the 
ultimate seat. In consequence, New York City was 
adopted as the temporary location; the general locality 
of the proposed Westchester-Fairfield site was approved; 
and the final decisions were wisely left until the officers 
and delegates are in America and can see for themselves, 
at first hand, all of the factors which should enter into 
the choice of a permanent site. 

All this means that for five years—the years during 
which the success or failure of the UNO will become 
clear—its sessions and its staff work will take place in 
cosmopolitan New York City—itself a veritable United 
Nations, in that all of the world’s Nations, races, lan- 
guages, and ideologies, are in its population and live 
together amicably, in a community which has many 
outspoken newspapers, a multitude of forums for free 
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discussion, and a tradition of independence in bold 
criticism and untrammeled action. 


Ihe London sessions are too lately ended to enable 
a present appraisal of their over-all consequences. Mis- 
takes have been made, and discouraging attitudes have 
been disclosed. Grounds for hope and confidence have 
not been destroyed; the future of the UNO is still ahead 
of it, in the hands of its leaders and the peoples of 
the world, 


Gone is the idea, which prevailed in some quarters 
in San Francisco, that the UNO is a device through 
which the chieftains of three great Powers could meet, 
negotiate, make deals, and decide between themselves 
the fate of smaller countries and prevent the peace of 
the world from being menaced by any except them- 
selves. London brought a realization that the audience 
for the debates and maneuvers in the UNO is the public 
opinion and enlightened conscience of mankind, and 
that the victor by votes or “veto” may still lose the 
world’s verdict. 


North America welcomes the newcomers most warm- 
ly to its shores. They will do well to acclimate them- 
selves quickly to American habits of candid criticism, 
divergent opinion, and reserved judgment. Basically, 
those who come from countries where the press and pub- 
lic opinion are subordinate to government can feel cer- 
tain that American public opinion staunchly supports 
the UNO and will strive for its success and for the 
strengthening of the Charter through amendments ad- 
vised by experience. 


President Truman, Secretary Byrnes, and others, 
have properly expressed a hope and confidence that the 
\merican people will unite in supporting the UNO as 
the world’s best hope for peace and justice. This should 
enjoin a thorough-going reciprocal effort, on the part 
of the responsible public officers, to assure that American 
representation and participation in the UNO, particu- 
larly in its various vital councils, commissions, and 
agencies, shall not be limited to any group or faction or 
philosophy, but shall enlist broadly the ability, the 
experience, the patriotism, and the outlook, of Ameri- 
cans of all parties, localities, and interests. American 
participation in the councils and commissions of the 
UNO needs to be made quickly as broad and inclusive 
as the support which is expected from our people. 


“Lawyers in the Nens” 


We inaugurate in this issue a new department, under 
the above heading, for the purpose of giving to our 
readers more promptly than heretofore the news events 
which may be of particular interest to them as members 
of the profession of law, and also to chronicle. con- 
temporaneously some of the conspicuous activities and 
personalities of lawyers who are engaged in matters of 


LaULOrials 


importance to the administration of justice, the func- 
tioning of government, the science of jurisprudence, or 
the development of international law and organization. 


Within the limits of our space, which still is circum- 
scribed by difficulties in obtaining sufficient quantities 
of paper suitable for our uses, we shall hardly be able to 
cover and include all of the news material which would 
be available and suitable for the new department. 


In this number we make a beginning, and shall 
proceed to find out what we can do from time to time 
to improve and extend our coverage as well as our 
promptness in reporting, and the readability and in- 
formative character of the matters chronicled. 


Non-Governmental Organizations 


and the UNO 


An issue of vital importance to all representative and 
public-spirited organizations which concern themselves 
with international problems has been vigorously de- 
bated, and finally decided, in the committees and Gen- 
eral Assembly of the UNO, during the London sessions, 
It went to the heart of the question of the kind of an 
organization the United Nations should become and be. 


The genesis of the controversy was the action of the 
Governments of the United States and the Soviet Union, 
with some participation by the United Kingdom and 
France, in fostering meetings of delegates from labor 
organizations in the principal countries of the United 
Nations, to form a World Federation of Trades Unions. 
With the active assistance of the Governments and their 
facilities for air transportation while the war was in 
progress, largely attended sessions of labor leaders were 
held, first in London and Paris, and finally in Oakland, 
California, across the Bay from the San Francisco 
Conference. 


Delegates from the Congress of Industrial Organi- 
zations took a prominent part, along with representa- 
tives of the Russian organizations and some from the 
British Trades Union Congress. Consistently with its 
fixed policy, the American Federation of Labor refused 
to have anything to do with the WFTU, on the ground 
that it had been organized and was controlled by labor 
organizations too closely identified with government to 
have a free and independent status. In particular, the 
A F of L refused to enter into any federation with 
Communist-controlled labor Unions. It remained ob- 
durate against all overtures, in declining to join with 
any unions which are creatures of government or are 
in control of governments. 


Meanwhile, in view of the constructive and highly 
useful services which had been rendered in San Fran- 
cisco by various consultant non-governmental organiza- 
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tions of a public character, Article 71 of the Charter had 
been made to provide that “The Economic and Social 
Council may make suitable arrangements for consulta 
tion with non-governmental organizations which. are 
concerned with matters within its competence. Such 
arrangements may be made with international organ 
izations and, where appropriate, with national organi- 
zations after consultation with the Member of the 
United Nations concerned.” 

When the UNO began its organizational sessions in 
London, the Soviet Union and Eastern European 
countries identified with it moved for singling out the 
WFTU for an official status in the UNO. As first re- 
ported, the proposal would have given to representatives 
of the WFTU the recognition of being seated in or with 
the General Assembly, as members of or official advisers 
to that body. If that was contemplated, the proposal 
was not persisted in, because of the overwhelming 
opinion that the Assembly should remain representative 
only of the Nations. The insistent demand was that the 
W'TFU alone be given status as exclusive official adviser 
of the highly-important Economic and Social Council. 

lo its everlasting credit, the American delegation in 
the UNO fought this proposal at all stages. Senator 
lom Connally, of Texas, and Prime Minister Peter 
Fraser, of New Zealand’s Labor Government, led the 
Opposition in outspoken fashion. Senato1 Connally in 
sisted that the A F of L and the Intercooperative Alli- 
ance be given a parity of status with the WFTU, in any 
advisory relationship, and that provision be made for 
the admission of other organizations on an equal basis 
later. Great Britain, its Dominions, and China, sup- 
ported the American position, as did most of the Latin- 
Americar states. 

After several spirited debates, the American proposal 
was decisively adopted. ‘The WFTU was denied a 
preferential recognition; the A F of L was given parity, 
in its independent status; equality of status later, for 
other representative organizations, including the Ameri- 
can Bar Association if occasion arises, was virtually 
assured, Basically, the matter was left about where 
Article 71 of the Charter contemplated that it should 
be left, to the initiative of the Economic and Social 
Council and to its readiness to consult with whatevei 
international and national organizations it finds can be 
of advisory assistance in its vital but controversial tasks. 
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A Gratifying Shift in Strategy 


Public opinion in the United States, with its many 
cross-currents and multiple leadership, often shows a 
most healthy capacity or faculty for coming to agree- 
ment as to method or approach on major issues, after 
a lot of milling round to see what ideas get acceptance 
from the basic common sense of the American people. 
Most fortunately but none too soon, there are many 
evidences at present that those earnest citizens who are 
so zealous for a world parliament and world govern- 
ment of law are shifting away from their earlier demand 
that the UNO and its Charter be given up as impotent 
and futile, and are joining with those who wish to 
support and strengthen the UNO and amend its Charter 
so that it will have powers and machinery adequate 
for meeting all threats to peace. 

The Dublin Conference last October declared that 
the Charter “is inadequate and behind the times.” 
Emery Reves’ The Anatomy of Peace saw no hope or 
use in the Charter, which seemed to him to be basically 
unsound and unworkable. As recently as his February 
article in Reader’s Digest, Mr. Reves said that the 
Charter “again lures mankind toward the mirage ol 
peace between sovereign states through treaties.” 

Yet in February the Dublin Conference sent a 
spokesman to London by plane to urge the General 
Assembly to take up various amendments of the Charter, 
to improve and strengthen the Charter. The text of 
amendments was submitted for consideration; a ‘world 


legislature” would be accomplished through _ the 
“weighted representation” of nation-states still sove1 
eign, in the Assembly. 

Many of the lawyers and publicists who at first at 
tacked the UNO as an obstacle to world federation now 
are changing their ground so as to recognize that we 
all have to start with the UNO as a going concern, and 
that sincere friends of world law must best cooperate 
in strengthening and improving the UNO to accom- 
plish the objectives of world federation. Any other 
course may destroy the chance to prevent the recurrence 
of war. 

The House of Delegates of the American Bar Asso- 
ciation on last December 18 urged that all Americans 
should unite in supporting the UNO, at the same time 


urging the consideration of strengthening amendments. 
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Law of War—Military Tribunals— 
Due Process of Law 

In re Yamashita, 90 L. ed. Adv. Ops. 
343; 66 Sup. Ct. Rep. 340; U.S. Law 
Week 4141. 
and 672, argued January 7 and 8, 
decided February 4, 1946.) 


(Nos. 61 Miscellaneous 


These two proceedings were set 
down for oral argument. They were 
fully 
ment, and both petitions denied. The 


argued, taken under advise- 
opinion of the Court was delivered 
by the Cuter JUSTICE, 

The status of the accused and the 
course of the proceedings below were 
set forth and in brief disclosed that 
the accused, prior to Septembe1 5, 
1945, was the Commanding General 
of the Fourteenth Army Group of the 
Imperial Japanese Army in the Phil- 
ippine Islands, and on that date sur- 
rendered to the United States Army 
Forces. Thereafter by order of Lieu- 
tenant General Wilhelm D. Styer, 
Commanding General in the military 
area of which the Philippines were a 
part, the accused was served with a 
charge prepared by the Judge Advo 
cate General’s Department charging 
the prisoner with violation of the 
law of war. Thereafter the accused 
pleaded not guilty and was held for 
trial before a military commission of 
five Army officers appointed by order 
Six United States 
officers, each one of them a 


of General Styer. 
Army 
lawyer by profession, were appointed 
Of the con- 
duct and ability of the defense coun- 


to defend the accused. 
sel the Cuter Justice says: ‘““Through- 


*Assisted by James L. Homire. The opin 
ions in cases involving the labor law are re 
viewed by E. J. Dimock, member of the 
Board of Editors; tax cases by Committee 
on Publications of the Section of Taxation 
Mark H. Johnson, chairman. 
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by Edgar Bronson Tolman* 


out the proceedings which followed, 
including those before this Court, 
defense counsel have demonstrated 
their professional skill and resource- 
fulness and their proper zeal for the 
defense with which they were 
charged.” 

The accused had been furnished 
with a bill of particulars of the acts 
constituting the offense charged and 
his counsel moved to dismiss the 
charge on the ground that the bill of 
particulars failed to state a violation 
of the law of war. Thereafter a sup- 
plemental bill of particulars was filed 
and the court reconvened and afte 
argument the motion of the accused 
to dismiss the charge was denied. 
Thereupon the trial proceeded. ‘Two 
witnesses 


hundred and_ eighty-six 


were examined. The transcript of 
3,000 


On December 7 the accused 


the testimony consisted of 
pages. 
was found guilty of the offense as 
charged and sentenced to death by 
hanging. ' 
Ihe petitions for habeas corpus 
challenged the legality of the pro- 
ceedings on the following grounds: 
(a) The military commission was not 
lawfully created and no military com- 
mission could be lawfully convened 
or act after the cessation of hostil- 
ities between the armed forces of the 
United States and Japan; (b) The 
offenses charged did not constitute 
a violation of the law of war; (c) 
Che trial was illegal in that affidavits 
and depositions were introduced and 
received in evidence; (d) The com 
mission lacked jurisdiction to try the 
accused because of the failure to give 
notice to the neutral power repre- 
senting the interests of Japan as a 


belligerent. 


Petitions for writs of prohibition 
also set up the same grounds of lack 
of jurisdiction and denial of the 
rights of the accused. 

The proceedings came before the 
Supreme Court on an application 
for a writ of certiorari to the Philip- 
pine Supreme Court and on an 
application to the United States Su- 
preme Court for leave to file original 
petitions there. The Supreme Court 
heard oral argument on both 
applications. 

When the petitions were heard 
before the Philippine Supreme 
Court, that court held that its power 
was limited to the ascertainment olf 
whether the military tribunal had 
jurisdiction over the person of the 
accused and over the trial. 

The Cuter Justice then proceeds 
to the consideration of the points of 
law involved. Reference is made to 
Ex parte Quirin and it was said that 
in that case the Court had held that 
in the exercise of constitutional pow- 
er to punish offenses against the law 
of nations, in which the power to 
punish offenses against the law of wai 
was included, a military commission 
appointed by military command is 
an appropriate tribunal for the trial 
and punishment of offenses against 
the law of war. 

The Cuter Justice discusses the 
power of the commission and the 
authority for-its creation, the essence 
of the charge and its validity, the use 
of affidavits and the effect of failure 
to give notice to the neutral power. 
With respect to the use of affidavits 
he states that the provisions of the 
25th Article of War on that subject 
do not apply to trials of enemy com- 
batants. 


157 
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The conclusions reached by the 
Court appear from the following ex- 
cerpt from the concluding paragraph 
of the opinion. The Cuter Justice 
says: “It thus appears that the order 
convening the commission was a law- 
ful order, that the commission was 
lawfully constituted, that petitioner 
was charged with violation of the 
law of war, and that the commission 
had authority to proceed with the 
trial, and in doing so did not violate 
any military, statutory or constitu- 
tional command”. 

The petitions for writs of habeas 
corpus and prohibition were denied. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the cases. 

Mr. Justice Murpny filed a dis- 
senting opinion in the conclusions of 
which Mr. Justice RUTLEDGE con- 
curred. The ground of dissent is 
“The 


grave issue raised by this case is 


indicated by this sentence: 


whether a military commission 

may disregard the procedural rights 
of an accused person as guaranteed 
by the Constitution, especially by 
the due process clause of the Fifth 
Amendment.” 


He points particularly to the due 
process clause of the Fifth Amend- 
ment. He eloquently exalts the due 
process clause and puts it above Ar- 
ticle I. He urges the right of General 
Yamashita to a fair trial and comes to 
quite opposite conclusions to those 
reached in the majority opinion as to 
not the trial has been 
fair, disagreeing with the CHIEF 
Justice as to the 25th Article of War. 


whether or 


He especially emphasizes his fore- 
bodings that the conviction of Gen- 
eral Yamashita for alleged failure to 
insure officers and men of our army 
against atrocities while prisoners of 
war might set a precedent which 
might be applied to this nation in 
another war. 

He admits that terrible atrocities 
were committed by the Japanese mil- 
itary forces on defenseless Filipino 
residents. He also says that it is be- 
yond dispute that punishment should 
be meted to those responsible for 
that heinous conduct, but declares 
that “they do not justify the aban- 
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donment of our devotion to justice in 
dealing with a fallen enemy com- 
mander.” 

Mr. Justice MurpHy is not, how- 
ever, out of harmony with all the 
conclusions stated in the majority 
opinion. He says: “The Court, in my 
judgment, demonstrates conclusively 
that the military commission was 
lawfully created in this instance and 
that petitioner could not object to 
its power to try him for a recognized 
war crime... However, I find it im- 
possible to agree that the charge 
against the petitioner stated a rec- 
ognized violation of the laws of war.” 

Mr. Justice MurpHy’s elaboration 
of his views and the principles for 
which he contends covers 16 pages. 
The necessary limitations on our 
space compel us to refer the reader 
to the opinion itself for more com- 
plete consideration. 

Mr. Justice RUTLEDGE also filed a 
separate dissenting opinion, in which 
Mr. Justice MurpHy joined. The ba- 
sis of his 32-page dissent is the su- 
premacy and universality of the due 
process clause of the Fifth Amend- 
ment. In closing the elaboration of 
his thesis Mr. Justice RUTLEDGE says: 
“The difference between the Court's 
view of this proceeding and my own 
comes down in the end to the view, 
on the one hand, that there is no law 
restrictive upon these proceedings 
other than whatever rules and regu- 
lations may be prescribed for their 
government by the executive author- 
ity or the military and, on the other 
hand, that the provisions of the Ar- 
ticles of War, of the Geneva Con- 
vention and the Fifth Amendment 
apply.” 

The case was argued by Colonel 
Harry E. Clarke, J.A.G.D., Captain 
A. Frank Reel, ].A.G.D., and Captain 
Milton Sandberg, J.A.G.D., for Yam- 
ashita, and by Mr. Solicitor General 
McGrath and Mr. Assistant Solicitor 
General Judson for Styer. 


Criminal Law—National Stolen Prop- 
erty Act—Possession of Stolen Prop- 
erty—Presumption of Guilt 


Bollenbach v. United States, 90 L. ed. 


Adv. Ops. 318; 66 Sup. Ct. Rep. 402; 
14 U.S. Law Week 4114. (No. 41, ar- 


gued October 12 and 15, decided Jan- 
uary 28, 1946). 

Valuable securities were stolen in 
Minneapolis. Thev were later recov- 
ered in New York City where one 
Bollenbach (hereinafter called the 
accused”) and others were attempt- 
ing to sell them. 

The accused and others were in- 
dicted and charged with the offense 
of transporting and conspiracy to 
transport stolen property across state 
lines contrary to the National Stolen 
Property Act. There were separate 
counts in the indictment for trans- 
portation and for conspiracy to 
transport. 

Bollenbach applied for severance 
and was tried separately. The issue 
of fact submitted to the jury was 
whether the accused, with knowledge 
that the securities had been stolen, 
participated in the efforts to dispose 
of them. 

The National Stolen Property Act 
declared that possession of stolen 
property in a state other than the 
one in which it has been stolen estab- 
lishes presumption of guilt, and the 
government relied upon that pre- 
sumption. 

The jury trial was bitterly con- 
tested and lasted seven days. Soon 
after they had retired to consider 
upon their verdict, they reported to 
the court that they were “hopelessly 
deadlocked” and asked for furthe: 
instructions. One of the jurors said, 
“Can any act of conspiracy be per- 
formed after the crime has been com- 
mitted?” If the court answered that 
question at all, it is clear that the 
jury did not understand the-question 
for within twenty minutes they ap- 
plied again for further instructions. 
After some colloquy with counsel, the 
judge said: “I further charge you that 
possession of stolen property in an- 
other state than that in which it was 
stolen shortly after the theft raises a 
presumption that the possession of 
stolen property in another state than 
that in which it was stolen shortly 
after the theft raises a presumption 
that the possessor was the thief and 
transported stolen property in inter- 
state commerce, but that such pre- 
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sumption is subject to explanation 
and must be considered with all the 
testimony in the case.” 

Thereafter the jury again retired 
and five minutes later returned a ver- 
dict of guilty on the conspiracy 
count. A sentence of two years and a 
fine of $10,000 was imposed. 

The Circuit Court of Appeals, 
Second Circuit, at first reversed the 
judgment and remanded the case for 
a new trial, but on petition for re- 
hearing and on reexamination of the 
record concluded that it would not 
be warranted in reversing the judg- 
ment for error in the charge. The 
conviction was therefore affirmed. 

The case was taken to the Su- 
preme Court on certiorari and the 
judgment of the lower court was 
reversed. 

The opinion of the Court was de- 
livered by Mr. Justice FRANKFURTER. 
He pointed out that on the petition 
for rehearing the Court of Appeals 
had properly concluded that the ac- 
cused knew or had reason to suspect 
that the securities were stolen prop- 
erty, since the record showed an ad- 
mission justifying such a conclusion. 
lhe opinion declares that the admis- 
sion at best would only support a 
conclusion that the accused was an 
accessory after the fact and it points 
out that he was never indicted, tried 
or convicted on that theory. 

It is also pointed out that the re- 
ceipt of stolen securities after their 
transportation across state lines was 
not a federal crime at the time of the 
transactions in question, although it 
became a federal crime by an amend- 
ment thereafter. 

The proceeding is next consid- 
ered from the point of view of the 
trial court’s instructions. 

Mr. Justice FRANKFURTER refused 
to disregard the error in the charge 
to the jury by the trial judge point- 
ing out how sharp was the conflict in 
the trial and how grave the doubt of 
the jury as evidenced by their appli- 
cation for further instructions. He 
points out also the significance of the 
fact that after that instruction the 
jury quickly abandoned their doubt 
of guilt and returned a verdict with 
all the haste of men who have been 
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long confined against their will and 
were now anxious to get away to 
their respective homes and “escape 
The vice in 
the instruction was that it adopted 
the theory of the statute that mere 
proof of possession justified a con- 
clusion of guilty knowledge that the 
property was not only stolen but also 


overnight detention”. 


transported across state lines by the 
accused. 

The opinion gives careful atten- 
tion to the insistence of the prosecu- 
tion that there was proof of guilt and 
that the error in the instruction did 
not affect the result and falls into the 
category of harmless error which the 
courts may overlook. This theory is 
rejected. The distinctions between 
technical errors and errors in sub- 
stance is fully discussed and the rules 
established to insure the rights of the 
accused are stated and emphasized. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

Mr. Justice BLACK delivered a dis- 
senting opinion. He cites Tot v. U. S. 
as establishing that “the mere posses- 
sion of a pistol coupled with convic- 
tion for a prior crime was not evi- 
dence proving that the pistol had 
been shipped or transported in inter- 
state commerce”. Analogies arising 
from that decision are applied to 
this case. 

Mr. Justice BLAck adopts the po- 
sition of the prosecutor that the de- 
fective instruction might be laid 
aside as harmless error. Many cases 
are cited in support of this applica- 
tion of the harmless error theory. 
He says, “The ‘unexplained posses- 
sion’ rule is in substance a circum- 
stantial evidence rule. The experi- 
ence of ages has justly given this par- 
ticular type of circumstantial evi- 
dence a high value. In my opinion 
the trial court’s charge insofar as it 
stated that unexplained possession 
of the stolen bonds raised a ‘presump- 
tion’ that petitioner was the thief, 
was a correct statement of law under 
our former decisions.” 

Mr. Justice BLAck takes up that 
part of the prevailing opinion which 
deals with the conduct of the trial 
judge. He justified the conduct of 


the trial judge and concludes his 
opinion with the following words: 
“The trial judge’s oral charge to the 
jury was clear, fair, correct, and un- 
challenged. I disagree with the 
Court’s censure of his additional in- 
structions. The jury’s verdict, given 
after a fair trial, was supported, if 
not compelled, by the evidence. It is, 
in my judgment, a disservice to the 
administration of criminal law to re- 
verse this case.” 

The case was argued by Mr. Ber- 
nard Herschkopf for Bollenbach and 
by Mr. Marvin Smith for the United 
States. 


Criminal Procedure—Motion for New 
Trial—Appeal 
United States v. Johnson, 90 L. ed. 
Adv. Ops. 389; 66 Sup. Ct. Rep. 464; 
14 U.S. Law Week 4139. (Nos. 115 
and 116, argued January 2, decided 
February 4, 1946.) 
The defendant in 1940 was con- 
victed in the district court for will- 
fully attempting to defeat and evade 
income tax. On appeal, the convic- 
tion was reversed by the court of 
appeals, but that decision was re- 
versed and the case remanded by the 
Supreme Court (319 U.S. 503). The 
defendant's motion for a new trial on 
the basis of newly discovered evi- 
the 
court, and this decision was affirmed 


dence was denied by district 
by the court of appeals. He then 
made an amended motion for a new 
trial, alleging further newly dis- 
covered evidence tending to prove 
that a government witness had com- 


This 


denied by the district court after 


mitted perjury. motion was 
careful consideration, but the deci- 


sion was reversed by the court of 
appeals. 

This judgment was reversed in an 
opinion by Mr. Justice Back, and 
the case was remanded to the district 
court to enforce its judgment. 

The opinion holds that the court 
of appeals erred in reviewing the 
trial judge’s exercise of discretion. 


“The appeal to that court was so de- 


void of merit that it should have been 
dismissed. The crucial question be- 
fore the trial court was one of fact: 


Did the new evidence slow that 
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Goldstein's original testimony was 
false. The trial judge after carefully 
studying all the evidence found that 
there was nothing to show perjury 
on the part of Goldstein, that Gold- 
stein had in fact told the truth, and 
concluded that a new trial was not 


warranted. ‘The trial court thus an- 


swered the above question in the 


negative. Iwo judges of the Circuit 
Court of Appeals thought that the 
evidence compelled an affirmative 
answer. But it is not the province 
of this Court or the Circuit Court of 
Appeals to review orders grantir, 
denying motions for a new trial when 
such review is sought on the alleged 
ground that the trial court made er- 
roneous findings of fact. While the 
appellate court might intervene when 
the findings of fact are wholly un 


supported — by should 


evidence, it 
never do so where it does not clearly 
appear that the findings are not sup- 
ported by any evidence. ... We think 
that even a casual perusal of this 
record should have revealed to the 
Circuit Court of Appeals that here 
nothing more was involved than an 
effort to upset a trial court’s findings 


of fact.” 


Ihe Court discusses the provision 
of Rule [1 (3) of the Criminal Ap- 
peals Rules for motions for new trial 
on the ground of newly discovered 
evidence. “It is obvious, however, 
that this privilege might lend itself 
lor use as a method of delaying en- 
forcement of just sentences. Especi- 
ally is this true where delay is 
extended by appeals lacking in merit. 
Chis case well illustrates this possi- 
bility. While a defendant should be 
afforded the full benefit of this type 
of rectifying motion, courts should 
be on the alert to see that the privi 
lege of its use is not abused. One of 
the most effective methods of pre- 
venting this abuse is for appellate 
courts to refrain from reviewing find- 
ings of fact which have evidence to 
support them.” 


The case was argued by Mr. 
Arnold Raum for the United States, 
and by Mr. Homer Cummings for 
Johnson. 


160 


4merican Bar Association Journal 


Federal Communications Act—Pow- 
er of Communications Commission 
to Prescribe Forms of Accounts for 
Carriers Subject to the Act—Original 
Cost Accounting. 

'/nited States et al. v. New York Tele- 
phone Company, 90 L. ed. Adv. Ops. 
308; 66 Sup. Ct. Rep. 393; 14 U. S. 
Law Week 4104. (No. 55, argued No- 
vember 13 and 14, 1945, decided 
January 28, 1946). 

The controversy presented in this 
appeal concerns the validity of an 
order of the Federal Communica- 
tions Commission requiring the New 
York Telephone Company to make 
charges of some $4,166,000 to surplus, 
with corresponding credits to other 
accounts. The ultimate effect of this 
is to compel, substantially, the elimi- 
nation of so-called writeups from the 
company’s accounts, in order to bring 
them, to this extent, within the Com- 
System of Ac- 
counts, which is based on “original 


mission’s Uniform 
cost.”” The entries under attack were 
made in 1925, 1926, 1927 and 1928, 
prior to enactment of the Communi- 
cations Act. A District Court of three 
Judges enjoined execution of the 
Commission’s order. On appeal the 
judgment was reversed by the Su- 
preme Court. Mr. Justice RUTLEDG! 
delivered the opinion of the Court. 

The New York Telephone Com- 
pany is an operating company; all its 
capital stock is owned by American 
Telephone and Telegraph Company, 
which similarly controls a large num- 
ber of other operating companies. 
The contested entries arose out of 
transactions whereby New York pur- 
chased from Aeaerican various tele- 
phone toll plants that had previously 
been in use. The companies agreed 
that the purchase price of each toll 
plant was to be an amount equal to its 
“structural value’, then defined in 
the System of Accounts prescribed 
by the prior regulatory body, the 
Interstate Commerce Commission, as 
“the estimated cost of replacement or 
reproduction less deterioration to the 
then existing conditions through 
wear and tear, obsolescence and in- 
adequacy.” An appraisal of the prop- 
erties was made and New York paid 
to American, for the properties, in- 


cluding instruments, a recorded book 
$12,634,000 
$4,166,500 in excess of the net book 


value of which was 
cost to American, computed by de. 
ducting from American's book cost 
related depreciation and amortiza- 
tion reserves. 

Upon its creation, the Communi- 
cations Commission prescribed its 
Uniform System of Accounts which 
became effective in 1937. Under it 
the companies were required to es- 
tablish or reclassify their investment 
accounts on the basis of “original 
cost.” To conform thereto, New York 
was ordered to make the charges to 
surplus, and corresponding credits, 
which are in controversy here. 

The opinion of the Court rejects 
the contention of the carrier that the 
accounts as made are immune from 
when 
made. Mr. Justice RUTLEDGE states 
that the 
thought, as an alternative ground of 


write-down, because legal 


Commission may have 
its decision, that the entries were 
illegal when made. 

The Court also rejects the argu- 
ment that the Commission may not 
order a reclassification of entries for 
plant which has now been retired. 
In conclusion, consideration is given 
to the contention that the Commis- 
sion is precluded from enforcing the 
present order by reason of a stipula- 
tion entered into in connection with 
tmerican Telephone & Telegraph 
Co. v. U. S., 299 U. S. 232. This con 
tention is rejected. 

The Cuter Justick was for afhrm- 
ance because, in his view, the Com- 
mission has not complied with the 
stipulation referred to above. He 
points out that the Commission has 
not found that the difference be- 
tween original cost and purchase 
price is not “a true increment ol 
value” after fair consideration of all 
the circumstances, as required by the 
stipulation. 

Mr. Justice Black, Mr. Justice 
Reep, and Mr. Justice JACKSON did 
not participate. 

The case was argued by Mr. 
Harry M. Plotkin for the Govern- 
ment and by Mr. Henry J. Friend- 
ly for the New York Telephone 
Company. 
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Railway Labor Act—Interpretation 
of Union Contracts — Respective 
Functions of Reorganization Court 
and Adjustment Board 


Order of Railway Conductors vy. Pit- 
ney, 90 L. ed. Adv. Ops. 279; 66 Sup. 
Ct. Repo S82" 14-0. :S. Week 
1096. (No. 37, argued November 11, 


Law 


1915, decided January 14, 1946). 

The Order of Railway Conduc- 
tors sued reorganization trustees ap- 
pointed under the provisions of Sec. 
77 of the Bankruptcy Act (11 U.S.C. 
Sec. 205) Railroad 
Company of New Jersey, asking the 


for the Central 


District Court in which the reorgani- 
sation was pending to instruct the 
trustees not to displace members of 
the O.R.C. on five freight trains op- 
erated within the road’s Elizabeth 
port, New Jersey, yards so long as 
O.R.C.’s contracts with the road were 
in accordance with the 
Act. The 


Railroad Trainmen, claim- 


not altered 


Railway Labor 3rother- 
hood ol 
ing that its contract with the road 
entitled it to supply the conductors, 
intervened. The District Court sus- 
tained findings supporting this claim 
of the B.R.T. 
similar claim of the O.R.C. and dis- 
The 


Third Circuit Court of Appeals held 


and rejecting the 


missed the suit on the merits. 


that the dismissal should have been 
on the ground that the remedies un- 
der the Railway Labor Act were ex 
clusive and the court therefore 
lacked jurisdiction, stating, however, 
that if the merits were reached it 
would agree with the District Court. 
Ihe United States Supreme Court 
held (a) that the District Court lacked 
power to determine the controversy 
between the rival unions and hence 
here should not have been a dis- 
inissal on the merits, but (b) that the 
District Court had jurisdiction to 
vive instructions to its trustees and 
\o protect any rights clearly revealed 
in a proceeding by the Adjustment 
Board and hence there should not 
have been a dismissal for lack of jur- 
isdiction. The Supreme Court there- 
fore afirmed so much of the order as 
constituted instructions to the trus- 
tees and ordered that the dismissal 


be stayed so as to give opportunity 
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for an application to the Adjustment 
Board. 

Mr. Justice BLack delivered the 
opinion of the Court. He points out 
that, if, as alleged by the O.R.C., its 
contracts with the road provide that 
the operation of the trains by its 
members shall not be changed with- 
out further agreement, the displace- 
ment of the O.R.C. conductors would 
violate Sec. 6 of the Railway Labor 
Act, but that the answers tender the 
issue whether the contracts, prop- 
erly construed, so provide. In inter- 
preting the contract, he says, the 
Court might “act in two distinct ca- 
pacities”. First, it might act in orde1 
to exercise the jurisdiction conterred 
by the Bankruptcy Act to control its 
which its decision 


trustees, in case 


could not finally settle the dispute 
the O.R.C. 


Second, to settle that dispute, the 


between and the road. 


Court would have to act as a tri- 
bunal empowered to grant the equi 
table relief sought. He points out that 
Congress has, however, specifically 
provided for the interpretation ol 
contracts for the settlement of labor 
disputes by a newly created agency, 
the Adjustment Board, and that the 
factual question here is intricate and 
technical. He concludes: ‘Unde 
these circumstances the court should 
exercise equitable discretion to give 
that agency the first opportunity to 
pass on the issue. Any rights clearly 
revealed by such an interpretation 
might then, if the situation warrants, 
be protected in this proceeding.” 
Mr. Justice RUTLEDGE, in an opin- 
ion, dissented in part, arguing that 
the suit should not only be held 
pending action by the Adjustment 
Board 
taining the status quo should be 
O.R.C. 


rights of the parties were ascertained 


but temporary relief main 


granted to the until the 
and permanent relief was given o1 
denied. 

The case was argued by Mr. V. C. 
Order of Railway 
Conductors of America, by Mr. Harry 
Railroad 


Trrainmen, and by Mr. Richard J. 


Shuttleworth for 
Lane for Brotherhood of 


Lally for Pitney, et al., Trustees of 


Central Railroad Company of New 


Jersey. 


Reorganization — Railroads — Pro- 
ceedings under Section 77 of Bank- 
ruptcy Act—Claim by Stockholder 
of Debtor Filed Prior to Institution 
of Proceedings 

Meyer v. Fleming, et. al., 90 L. ed. 
Adv. Ops. 422; 66 Sup. Ct. Rep. 382; 
14 U. S. Law Week 4132. (No. 392, 
argued January 4, decided February 
1, 1946.) 

The claimant, as a stockholder of 
the St. Louis Southwestern Railway 
Company (Ihe Cotton Belt), filed a 
claim, as such stockholder, against 
the bankrupt estate of the Chicago, 
Rock Island & Pacific Railway Com- 
pany, which was the debtor in pro- 
ceedings brought under Section 77 of 
Act, 


and 


the Bankruptcy based on an 


alleged conspiracy breach ol 
fiduciary relationship on the part of 
the Rock Island and persons in con- 
trol of the Cotton Belt. Violation ol 
the anti-trust laws was also charged. 
After filing of the claim the Cotton 
Belt also went into bankruptcy, un- 
der Section 77, and a trustee was ap- 


The 


allowed the claim, and the Circuit 


pointed. District Court dis- 


Court of Appeals affirmed, on the 
ground that a stockholder’s deriva- 
tive suit brought prior to bankruptcy 
could not be maintained after the 
corporation, from which the action 
derived, went into bankruptcy, with- 
out the permission of the bankruptcy 
court. This had not been obtained. 
On certiorari this was reversed by 
Mr. 


DouG.as delivered the opinion of the 


the Supreme Court. Justice 
Court. The opinion recognizes that 


title to all property of the debtor 
vests. in its trustee, pursuant to the 
terms of the Act. It is observed, how- 
ever, that both in bankruptcy and 


receivership proceedings litigation 


‘ instituted by the bankrupt or insol- 


vent is not defeated merely by the 
fact that bankruptcy proceedings o1 
receivership proceedings have super 
vened. 

(nd, continues the opinion: “We 
see no reason why there should be a 
different rule in case of stockholders’ 
161 
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a 


derivative suits. They are likewise 
suits to enforce a corporate claim .... 
Ihe reasons of policy for holding 
that ordinary suits to enforce a cor- 
porate claim are not abated when the 
corporation is adjudged a bankrupt 
or when a receiver is appointed are 
equally applicable here.” 

Mr. Justice FRANKFURTER and Mr. 
Justice JACKSON did not participate. 

The was argued by Mr. 
Walter E. Meyer, pro se, and by Mr. 
William Stanley for the Rock Island 
Trustees in bankruptcy. 


case 


Taxation — Constitutional Law — Im- 
munity of States from Federal Tax 
State of New York, et al. v. United 
States, 90 L. ed. Adv. Ops. 265; 66 
Sup. Ct. Rep. 154; 14 U. S. Law 
Week 4089. (No. 5, argued Decem- 
ber 4, 1945, decided 
1946). 

The State of New York, acting 
through the Saratoga Springs Au- 


January 14, 


thority, bottles and sells mineral wa- 
ters taken from the Springs. The 
United States assessed New York for 
the tax formerly imposed on soft 
drinks and the state claimed im- 
munity on the ground that its opera- 
tion constituted the exercise of a 
usual, traditional and essential gov- 
ernmental function. The claim was 
rejected by both the District Court 
and the Circuit Court and the need 
for clarification of the amenability of 
the States to the taxing power of the 
United States led to the granting of 
certiorari. Briefs amici curiae were 
filed by forty-five other states. 

The right of the United States to 
impose the tax is upheld in a judg- 
ment announced by Mr. Justice 
FRANKFURTER, who wrote an opinion 
in which Mr. RUTLEDGE 
joined. The latter also has written a 


Justice 


separate concurring opinion and the 
CHIEF Justice has written a separate 
opinion, concurring in the result, in 


which he is joined by Mr. Justice 


Reep, Mr. Juscice MurpHy and Mr. 
Justice BurTON. 

At the outset of his opinion Mr. 
Justice FRANKFURTER states that the 
case could be disposed of upon the 
basis of the court’s prior decisions 
wherein South Carolina and Ohio 
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were denied immunity from Federal 
taxes upon their state-operated liquor 
businesses and Massachusetts’ claim 
of immunity was rejected in connec- 
tion with its operation of street rail- 
ways but he finds the occasion de- 
serving of broader consideration. He 
points out that, while the Constitu- 
tion contains no specific limitation so 
far as the power of Congress to tax 
state activities is concerned, the ju- 
instrumentalities 


dicial notion that 


of the states and of the National 
Government enjoyed a reciprocal im- 
munity from taxation had at first 
developed and then yielded in those 
cases where state and federal em- 
ployees were held subject to income 
taxation; and that latterly state en- 
terprises have been held taxable by 
the National Government when they 
were engaged in what were not his- 
torically recognized as governmental 
functions or where they were of the 
sort normally conducted by private 
enterprise. He reaches the conclusion 
that the only constitutional limita- 
tion upon the taxing power of Con- 
gress is that it may not single out a 
source of revenue uniquely capable 
of being earned only by a state; there 
is no restriction upon including the 
states in levying a tax exacted 
equally from private persons upon 
the same subject matter. 

Mr. Justice RUTLEDGE agrees with 
Mr. Justice FRANKFURTER’S definition 
of the powers of Congress so far as 
states is 


the taxation of the con- 


cerned. He adds the thought that 
there should be some place for a rule 
that the intention of Congress to im- 
pose a particular tax upon activities 
of a state should be expressly stated 
and not drawn merely from general 
wording of the statute, but since 
South Carolina v. United States (199 
U. S. 437; application of Federal tax 
to state liquor system) such a rule 
has not been thought required. 

Mr. Chief Justice STONE in his 
concurring opinion agrees with Mr. 
Justice FRANKFURTER that the state 
liquor dispensary cases compel a con- 
that York's 
water activity may be taxed. He is 


clusion New mineral 


reluctant, however, to 


accept the 
“that the 


broad formula national 





government may constitutionally lay 
a non-discriminatory tax on every 
class of property and activities of 
individuals alike.” The 
difficulty is that ‘‘a federal tax which 


states and 


is not discriminatory as to the sub 
ject matter may nevertheless so affect 
the state, merely because it is a state 
that is being taxed, as to interfere 
unduly with the state’s performance 
of its sovereign functions of govern- 
ment.” If a federal tax does so inter- 
fere it should fail even though it is 
non-discriminatory. The CHirF Jvus- 
rick finds the present tax unobjec- 
tionable since it “does not curtail 
the business of the state government 
more than it does the like business 
of the citizen and the activity 
taxed is such that its taxation does 
not unduly impair the state’s func 
tions of government.” 

The dissenting opinion of Mr. 
Justice DoucLas in which Mr. Justice 
BLACK joins, expresses doubt that 
South 
correct rule in view of the wide scope 


Carolina v. U. S. states the 
of activities in which a state may now 
engage. His major objection to the 
test suggested by Mr. Justice FRANK- 
FURTER is that “itdisregards the Tenth 
Amendment, places the sovereign 
states on the same plane as private 
citizens, and makes the sovereign 
states pay the federal government for 
the privilege of exercising the powers 
of sovereignty guaranteed them by 
the Constitution.” 

The case was argued by Mr. Orin 
G. Judd for the State of New York, 
by Mr. Greek L. Rice for the State 
of Mississippi, and others, and by 
Mr. Paul A. Freund for the United 
States. 


Taxation—Availability of Federal Dec- 
laratory Judgment to Prevent Collec- 
tion of Discriminatory State Tax 
Township of Hillsborough et al v. 
Cromwell, 90 L. ed. Adv. Ops. 298: 
66 Sup. Ct. Rep. 445; 14 U. S. Law 
Week 4110. (No. 305, argued Decem- 
ber 13 and 14, 1945, decided January 
28, 1946.) 

Doris Duke Cromwell brought 
an action in the District Court under 


the Declaratory Judgment Act seek- 


ing to have assessments made by 
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Hillsborough Township, N.]., de- 
clared invalid as contravening the 

process and equal protection 
clauses of the Fourteenth Amend- 
nent and the applicable New Jersey 
statutes. It was alleged that the tax 
authorities had singled her out for 
discriminatory treatment in assessing 
taxes and she had no adequate 
remedy under New Jersey law. The 
District Court denied a motion to 
dismiss her complaint and gave her 
judgment. The Circuit Court af- 
firmed. Certiorari was granted be- 
cause Of an asserted conflict with the 
decision in Great Lakes Dredge & 
Dock Co. v. Huffman, 319 U.S. 293. 

In an opinion written by Mr. 
Justice Douc.as the Court finds that 


the New Jersey decisions hold that a 


THE WORLD COURT 
(Continued from page 144) 

\nzilotti and Bustamante and Huber 
and 1921; 
Fromageot and Hurst and Rostwor- 
owski and Wang Chung-hui were 
1930; and in the list of 
1946 Basdevant and Guerrero and De 


Moore were elected in 


elected in 


Visscher are outstanding. Such list- 
ing is not meant to be invidious—it 
merely repeats some of the names 
which would top any roster of inter- 
national lawyers. 

It is to be borne in mind, how- 
ever, that high qualifications will 
not of themselves assure election. It 
will usually be necessary that a can- 
didate should have been nominated 
y the national group of his own 
‘ountry—the exception in the elec- 
tion of Judge van Eysinga in 1930 
stands alone. Active support of a 
andidate by his own Government 
may also be needed. Many Govern- 
nents do not hesitate to give such 
support to their favored nationals. 


Che practice is inevitable, and per- 


haps it is not undesirable. While 


taxpayer who has been singled out 
for discriminatory taxation may not 
obtain equal treatment with others 
of the same class by having his own 
assessment reduced. Rather, his only 
remedy is to proceed against others 
of his class by having their taxes in- 
creased. Therefore the state remedy 
is found to be inadequate or, at the 
most, sO uncertain as to infringe the 
equal protection clause. Mr. Justice 
Douctas further finds that there is 
no reason for applying the rule of 
the Spector Motor case, 323 U.S. 101, 
and withholding the Federal judg- 
ment until the taxpayer has had an 
opportunity to exhaust her remedies 
under the state law since it is not 
clear that the taxpayer has open any 
adequate remedy in New Jersey to 


judges have no representative char 


acter, few Governments will feel 
themselves in a position to forego 
the honor of having a national on the 
bench. If a State is none too sure of 
its own prestige in the world of 
States, its Government may be the 


more eager to press such a desire. 


Conclusion 
Perhaps no system of choosing the 
judges of a World Court will be per- 
fect. Yet on the record to date, it 
may be said that the system adopted 
in 1920 and preserved in ‘1945 has 
yielded quite satisfactory results. At 
any rate, we have made a big ad- 
vance since the period of the Hague 
Conference of 1907 when each State, 
the great States as well as the lesser 
great, was insisting that it be repre- 
sented on the bench of the Court 
then projected. 

Appraised by standards which 
seem to me imperative, I have to 
conclude that the new bench of the 
Court merits general acclaim. In 
ability, in range of experience, in 
age, in reputation, and in geograph- 


World Court 


challenge the assessments. The Court 
finds that the District Court acted 
properly in refusing to dismiss the 
complaint and proceeding to decide 
the case on the merits, the circum- 
stances being sufficient to take the 
the 
Lakes Dredge & Dock Co. that relief 


case outside of rule of Great 
by declaratory judgment to restrain 
collection of allegedly unlawful state 
taxes should be granted sparingly. 

Mr. 
Charles E. Hughes, Jr. for Somerset 
County, N.J., and by Mr. Shelton 


Pitney for the taxpayer. 


The case was argued by 


ERRATA: In 31 A.B.A.]. 650, de- 


lete second word, “River”, last line 


of first column. The title of this case 


is Easi New York Savings Bank v. 
Hohn. 


ical distribution, it compares favor- 
ably with the bench of 1921 and with 
that of 1930. The Statute as revised 
in 1945 being in excellent shape, the 
present outlook is altogether en- 
couraging. 

It remains, however, for Govern- 
ments to confer wider jurisdiction on 
the Court, and to make the submis- 
sions which will enable its jurisdic- 
tion to be exercised. An excellent 
example was set by the Government 
of the United Kingdom on January 
23, 1946, when it placed before the 
General Assembly the text of a pro- 
posed declaration submitting itself 
to the jurisdiction of the Court with 
respect to a long-standing dispute 
concerning the 
boundaries of British Honduras. 

One further step should be taken 
without delay to broaden the basis 
on which the Court may function. 
Under Article 93 of the Charter, the 
way should promptly be opened for 
the States which are not members of 
the United Nations Organization to 
become parties to the Statute of the 


with Guatemala 


Court. 
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Silas Hardy Strawn of Chicago, Presi 
dent of the American Bar Association 
1927-1928, died suddenly at Palm 
Beach, Florida, on February 6, at the 
age of seventy-nine. Mr. Strawn had 
been in excellent health and active 
in professional and civic activities un- 
til his departure for Florida, accom- 
panied by Mrs. Strawn, about the 
first of February. 

He was born on a farm near Ot 
Illinois. Mr. 


school for two years and in March, 


tawa, Strawn taught 


1887, began the study of law. He was 


SILAS HARDY STRAWN 
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Silas Hardy Strawn 


1866-1946 


admitted to the Illinois Bar in 1889, 


and practiced in La Salle County 


during the succeeding two years. He 


moved to Chicago in September, 
1891, and has been engaged in active 
practice im that city since that time. 

Since 1903, Mr. Strawn has been 
the head of the firm of Winston, 
Strawn & Shaw. 

Besides his presidency of the 
American Bar Association, Mr. 
Strawn has served also as president 
of the Illinois Bar Association and 
the Chicago Bar Association. He 


was Chair 


man of the 


important 
Section ol 
Legal Edu- 
cation of 


the Ameri- 


can Bar As- 
sociation 
for several 
years and 
a idee -d 
greatly in 
the work ol 
that Sec- 
tion. He 

te 
member of 
the Com- 
mittee on 
Foreign 
Affairs of 
the Cham- 
ber of 
Commerce 
of the 
United 
States 
and an Al- 
ternate 
Member of 
the Coun- 
cil of the 
Inter- 
national 


Chamber of Commerce. He was 
a delegate to the meeting of the 
International Chamber of Commerce 
at Rome in 1923 and at Stockholm 
in 1927. 


of the Trustees of the Carnegie En 


He has also served as one 


dowment for International Peace 

In June, 1925, Mr. Strawn was 
selected by President Coolidge as one 
of the two delegates representing the 
United States at the Conterence 
specting Chinese Customs ‘Tariff, and 
as Commissioner of the United States 
on the Commission investigating Ex 
tra-territorial Jurisdiction in China, 
both of which bodies sat in Peking, 
China, in 1926 and 1927. 

Bar Leaders by James Grafton 
Rogers, contains the following: ‘‘Silas 
Strawn represents business _ itself 
Ihe sort of interests, capabilities and 
achievements which he personifies 
have been for some decades the 
standard of professional success and 
attainment in our cities... The 
personal charm of Silas Suawn comes 
from a breadth of view, a sympathy 
and a strain of idealism that are not 
always so conspicuous in men of his 
arena. A keen memory is part of the 
secret of his power, but only a part. 
His capacity to dramatize events is 
another. His leadership of men rests 
on his sincerity.” 

It has been said that no man in 
public or professional life comes to 
the end of his existence without 
Silas 


genius for friendship and it would be 


enemies, but Strawn had a 
hard to find one more nearly without 
enemies than he. His friendships ex 
tended into three continents. His 


unusual talents were exerted for 
many great causes and he gave gen 
erously of his means not only for 
public welfare but privately and un 
ostentatiously to those who needed 


help. 
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Practising lawyer's euide to the 
current LAW MAGAZINES 


C, \RRIERS—Freight Rates—Juris 
diction of Interstate Commerce Com- 
ssion—Suit by State of Georgia in 
e Supreme Court—“Regionalized 
Freight Rates”: 
ing litigation as to inter-territorial 


The issues in pend 


differentials in freight rates, as well 
as the broader legal, economic and 
social issues involved, are exnounded 
in considerable detail in: the Decem- 
ber issue of the Rocky Mountain Law 
(Vol. 18—No. 1; 
51). The author, Louis Creamer, is 
the 


Review pages 14- 


identified as a law student in 
University of Colorado. 

His point of view is frankly par- 
tisan, against the intricate and 
delicate freight-rate structures built 
up through long-established practice, 
and against the regulatory policies 
of the expert public body, the Inter- 
state Commerce Commission. Thus, 
in summarizing his view of State of 
Georgia v. Pennsylvania R. Co., 65 
Sup. Ct. 716 (1945), a suit which is 
pending undetermined but in which 
the only development thus far has 
been that a divided Supreme Court 
has consented to take original juris 
diction, the author finds himself able 
to refer to a single source of second- 
therefrom to 


ary information and 


predict the proper outcome after 
trial and review, by saying that “The 
assertions of the complaint would 
then seem well substantiated.” 

This statement evidently refers to 
allegations by the State of Georgia 
that the railroads in the South are 
dominated by railroads in the North 
to such an extent that independent 
action on through rates between 
Georgia and the North cannot take 
place, even though the _ Interstate 
Commerce Commission is on guard 
in the public interest. The issues are 


very complex (see the review of Arne 


C. Wiprud’s Justice in Transporta- 
A.B.A.]. 480). 


lawyers, as well as the Courts, will 


tion—31 Practising 
doubtless be disposed to await nevet 
theless the eventualities of the evi 
dence and the applicable law, before 
so broadly adjudging in public print 
the merits of a complaint not yet 
supported with proofs. 

Be that as it may, the author is 
on ground more obviously open to 
his comment at this stage of the lit: 
gation when he expresses his views 
as to the economic justification for a 
revision of existing differentials. 
(Address: Rocky Mountain Law Re 
view, University of Colorado, Boul- 
der, Colo.; price for a single copy: 
$1.00). 


Cons rITUTIONAL LAW 

“The Dissolving Structure of Our 
Constitutional Law’: Professor Ed- 
ward §. Corwin of Princeton Univer- 
sity has compressed many of his most 
characteristic interpretations of con- 
briet lead 
ing article under the above-quoted 
1945 
of the Washington Law Review (Vol. 
XX—No. 4; pages 185-198). Accord- 


ing to Professor Corwin’s reasoning, 


stitutional trends into a 


legend in the Novembe issue 


the last 
stronghold of our constitutional sys 


that 


judicial review became 


tem, but even has become an 
instrument of policy, and “national 
legislative power itself tends to be- 
come a due process of law which is 


coextensive with an already nation- 





Edztor’s Note. 


alized social and industrial life.” He 
concludes that these changes in con- 
stitutional law will be permanent 
because they are based upon the new 
expectations of the people that se 
curity and economic improvement 
depend upon governmental rather 
(Address: 
Seattle, 


Wash.; price for a single copy: 50 


than private initiative. 


Washington Law Review, 


cents). 


Con PRACTS 


and the Seal in New York—An Un- 


“Consideration 


satisfactory Legislattve Program”: 
An article entitled as above by Pro- 
fessor William J. Lloyd, of the Syra- 
cuse University College of Law, is in 
the January issue of the Columbia 
Law Review (Vol. XLVI—No. 1; 
pages 1-36). Although dealing to a 
considerable the New 
York decisional and statute law, the 


extent with 
discussion is worthy of consideration 
by lawyers in all jurisdictions where 
the seal has lost its common law ef- 
ficacy. Professor Lloyd makes a de- 
tailed analysis of an apparent dif- 
ference of opinion presently existing 
between the New York Legislature 
and the State Law Revision Commis- 
sion on the one hand, and the New 
York Court of Appeals on the other, 
as to the need for a device for the en- 
forcement of gratuitous promises. 
Professor Lloyd is critical of a piece- 
meal or “individualized” approach 
to this problem, and believes that 
legislation recently enacted in New 
York 


without 


providing for enforceability 
the 
ten release, the written and signed 
discharge, the 
promise to keep an offer open, the as- 


consideration for writ- 


modification and 
signment of a chose in action, the 
promise based on past considera 
tion, and the promise or warranty of 
the grantor in a deed or conveyance 
of an estate or interest in real prop- 
erty, should be extended to cover re- 
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maining gratuitous business prom- 
ises and gift promises generally. (Ad- 
dress: Columbia Law Review, Co- 
lumbia University, New York 27, N. 


Y.; price for a single copy: 85 cents). 


Contracts -“Validity of Re- 
leases Executed Under Mistake of 
Fact’: An article in the November 
number of the Fordham Law Re- 
view (Vol. XIV—No. 2; pages 135- 
149) treats of the relief available to 
a releasor who executes a general re- 
The 


author, Professor Eugene J. Keefe of 


lease under a mistake of fact. 


Fordham University School of Law, 
divides the problem into three parts: 
(1) Mistake as to the nature of the 
instrument executed (in this type of 
case the releasor did not know what 
he was executing); (2) Mistake as to 
the contents of the instrument 
signed (here the releasor knows that 
a release is being negotiated but is 
not cognizant of some of its pro- 
(3) Mistake of fact 
leading to the signing of the instru- 


visions); and 


ment (this relates to mistakes as to 
the extent of the damage suffered 
which are discovered subsequent to 
the execution of the release). The 
discussion cites pertinent decisions 
from various jurisdictions and states 
the nature of the proof required to 
induce a court to set such a release 
aside. (Address: Fordham Law Re- 
view, 302 Broadway, New York 7, N. 


Y.: price for a single copy: $1.00). 


Criinat LAW-—/nternational 
Law—Axis War Crimes—“ The Legal 
Trials”: 
An earnest exposition and justifica- 


Basis for the Nurenberg 
tion of the concepts of law underly- 
ing the indictments and the trials of 
the Axis leaders brought to the bar 
of justice at Nurenberg was published 
in the Survey Graphic for January 
and condensed slightly for re-publi- 
cation in Reader’s Digest for Feb- 
ruary (Vol. 48—No. 286; pages 56-64) . 
The author is Colonel Murray C. 
Bernays, of the New York Bar, who 
was Chief of the Special Projects 
Branch of the 


Personnel Division, 
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G-1, of the War Departinent General 
Staff, and was assigned to duty as 
military adviser to Mr. Justice Robert 
H. Jackson in Europe. For his pro- 
fessional work in formulating the 
legal basis of the war-crime trials 
with which he has thus been conspic- 
uously identified from the first, Mr. 
Bernays was awarded the Legion of 
Merit. 

In his authoritative explanation 
of the trials in progress, Mr. Bernays 
declares that “What is happening in 
Nurenberg is revolutionary’. He ac- 
cepts Mr. Justice Jackson’s admission, 
in his opening address, of “the lack of 
judicial precedent for the inquiry we 
propose to conduct”. Mr. Bernays’ 
thesis is that the “revolution” is not 
in the law but in “law enforcement”, 
and that “the war criminals are being 
tried pursuant to recognized law.” 
For imputation of criminality, he 
relies heavily on the Kellogg-Briand 
Pact of 1928, in which the parties 
(including the German Nation) 
“condemn recourse to war.” 

From the 
conventions against “aggressive wars” 


various international 


and inhuman treatment of war 
prisoners and civilians, Mr. Bernays 
argues for the guilt of public officials 
and military leaders of the offending 
Nation. He confirms the JOURNAL’s 
analysis of the indictments (31 A.B.- 
\.]. 638-641, 646-647), which showed 
that 
referred to pre-existing international 


each count of the indictment 
agreements or the recognized law of 
Nations. His argument for the crim- 
inal guilt of German leaders is based 
on Mr. Justice Jackson's doctrine that 
“We do not accept the paradox that 
legal responsibility should be the least 
where power is the greatest”. Mr. 
Bernay discusses the question of the 
fairness of the trial, and urges that in 
any major criminal trial, the finders 
of the fact may and should be “im- 
partial” but cannot be “neutral”. 
He concludes that an “impartial” 
tribunal in the usual sense could not 
be had, but that condemnation after 
law-governed hearing is better than 
condemnation by decree without 
trial. 

Mr. Justice Jackson’s assistant has 
given a reasoned and impressive ad- 


vocacy of the prosecution's theory, 
With the trials still pending unde. 
termined, American lawyers gener. 
ally will follow them with interest 
but refrain from controversy about 
them. Two comments may be per- 
(1) Mr. 


Bernays’ article leaves an impression 


missible here at this time: 


that the charges against all or most 
of the accused include some which 
would present no substantial contro- 
versy as to pre-existing law, if the 
personal responsibility of the accused 
is found to have been proved; and (2) 
For the future, the accomplishment 
of the purpose of the UNO and its 
Charter seems likely to bring it about 
that the concepts of the personal 
criminal guilt of leaders of an offend 
ing Nation shall be deeply embedded 
in world law. (Address: Survey Asso 
ciates, 112 East 19th Street, New 
York 3, N.Y.: or Readers Digest Asso- 
ciation, Pleasantville, N.Y.) . 


Ewiwence —~“Admissibility — of 
Hospital Records In Evidence: Fed- 
eral Shop Book Statute’: An exten- 
sive and well-documented summa- 
tion of the law and practice on the 
above-quoted subject is given as a 
“note” in the latest (September) 
issue Of The Yale Law Journal (Vol. 
54—No. 4; pages 868-879). The dis 
cussion is in the light of the ruling 
in New York Life Insurance Compan) 
v. Taylor, 147 Fed. (2nd) 297 (App. 
D.C. 1945). The reasoning of Judge 
Thurman Arnold therein is analyzed 
unfavorably; the “liberal” view of 
admissability attributed to the Sec 
ond Circuit is preferred. Regardless 
of the merits of this issue (if there be 
any), the material in the “note” is 
useful for trial lawyers. (Address 
The Yale Law Journal, 127 Wall 
Street, New Haven, Conn.; price for 
a single copy: $1.25). 


LxreRNATIONAL ORGANIZA 
TION—“A Summary Analysis of the 
Charter of The United Nations’: 
For lawyers who have occasion to 
study open-mindedly the Charter of 
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the UNO, a comprehensive and ob- 
jective analysis from an independ- 
ent source is in what is called the 
December issue of the Tulane Law 
Review (Vol. XX—No. 2; pages 235- 
257). With his usual skill and com- 
petence of exposition, Professor Ray 
Forrester, of the Tulane Faculty of 
Law, makes a critical dissection of the 
document which emanated from the 
San Francisco Conference and has 
been put to its initial tests in Lon- 
don. His personal conclusion cor- 
responds closely to that of the House 
of Delegates of the American Bar 
\ssociation on December 18 (32 
\.B.A.J. 9 and 13). He says: “The 
Charter of the United Nations . 
must not be abandoned under the 
pressure of the present feeling of de- 
featism regarding world peace. That 
would mean sacrificing the partial 
progress which has actually been 
made. But the Charter must be im- 
plemented with more effective means 
of preventing war and this must be 
done soon. We must admit that the 
Charter is presently inadequate, but 
we must work to remove its defects 
within the framework of the estab- 
lished United Nations Organization.” 
(Address: Tulane Law Review, Tu- 
lane University, New Orleans, La.; 
price for a single copy: $1.00) . 


I NTERSTATE COMMERCE— 

The Recent Natural Gas Decisions 
and State Control of Production”: 
Che substance of a paper presented 
by Professors Merrill and Kulp and 
tormer Dean Hervey of the Univer- 
sity of Oklahoma Law School at a 
meeting of the Interstate Oil Com- 
pact Commission last June, is re- 
printed under the above title as the 
leading contribution to the Decem- 
ber issue of the Texas Law Review 
Vol. XXIV—No. 1; pages 1-18) . 

The article considers whether the 
recent decisions of the Supreme 
Court of the United States uphold- 
ing, by a majority of one, a broad 
view of the Federal Power Commis- 
sion’s rate-making authority under 
the Natural Gas Act of 1938, may 
have seriously affected State regu- 





lation of the production and gather- 
ing of natural gas. 

The question considered relates 
to the interpretation of a provision 
of the statute that it shall have no ap- 
plication to the production or gather- 
ing of natural gas. The majority of 
the Court held that, despite the limit- 
ing provisions of the statute, the 
Commission was authorized to con- 
sider the cost of producing and 
gathering gas, in fixing the rates at 
which the transmitted gas was sold 
in interstate commerce. The authors 
find that this view is in accord with 
earlier decisions on rate regulation, 
but they point to the language of the 
majority opinions as indicating that 
“any direct order of the Commission 
seeking either to impose rules govern- 
ing the production or gathering of 
natural gas or to supersede or set 
aside a state regulatory statute or an 
order issued thereunder, will be con- 
demned, probably by a unanimous 
(Address: Law Re- 
view, Austin, Texas; price for a single 
copy: $1.00). 


court.” Texas 


Lasor AND EMPLOYMENT- 
Administrative Law and Procedure— 
“The Proposed Fair Employment 
Practices Act; Facts and Fallacies’: 
The leading article in the December 
issue of the Virginia Law Review 
(Vol. 32—No. 1; pages 1-38) will re- 
mind its readers of the questions 
which so often recur when men and 
women seek to accomplish some ref- 
ormation of human nature and re- 
construction of society according to 
their own desires or interests, by 
passing a law: Is the objective such 
that it can be secured best, or gained 
at all, by passing a law? If so, what 
The 
should also confront lawyers and the 


manner of law? discussion 
public with a further question: When 
it is proposed to pass far-reaching 
laws in a new field of social controls, 
should experienced lawyers await 
their enactment before they “take up 
arms against a sea of troubles’, or 
should they try at least to shape and 
perfect the legislation, before its pas- 


sage, so that it may conform to the 


MAW WV, agazines 





tests of experience and “the rudi- 
ments of fair play’? Unfortunately, 
many busy practitioners who could 
contribute much to the practicality 
and fairness of regulatory innova- 
tions wait until they have a case for 
an aggrieved client before they ana- 
lyze the text and mechanics of the 
new laws. Then they are often 
shocked by them. 

In its September issue (Vol. 31— 
No. 4; 
Law Review published an article by 
Abraham Wilson, of the New York 


Bar, which gave a favorable version 


pages 798-810), the Virginia 


of the work of the Federal Fair Em- 
ployment Practices Committee as a 
wartime measure, and advocated a 
permanent Federal Commission. This 
department commented at the time 
on its significance (31 A.B.A.]. 662). 
In its current (December) issue, the 
same review returns to the fray by 
giving first place to a vigorous ad- 
vocacy of the bills known as S. 101 
and H.R. 2232, around which con- 
troversy rages in the Senate at this 
writing. The author is A. Bruce 
Hunt, who has figured in the politics 
of Judge Howard Smith's Alexan- 


dria district in Virginia and has 
served in several capacities in the 
staffs of the FEPC and the NLRB. 
He argues strongly for the pending 
bills, and relies on the analogy of 
their provisions to those of the Na- 
tional Labor Relations Act. 

Of course, there are many Ameri- 
cans who, with full conviction that 
equality of employment opportuni- 
ties should not be denied, or superior 
opportunities bestowed, on discrim1- 
natory grounds, believe nevertheless 
that the rapid evolutionary progress 
is accomplishing more that is salu- 
and lasting than any 


tary agency 


‘operating under a Federal law could 
5 


hope to do. But even if one regards 
legislation as desirable, the soundness 
and probable efficacy of the pro- 
posed administrative procedures are 
open for consideration. Senator 
Wayne Morse, of Oregon, who has 
been outspoken in his advocacy of 
the principles of legislation for fair 
employment practices, was quoted as 
having expressed, in the Senate on 
January 29, his belief that if the 
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pending bills had been based on the 
regularity and the protection af 
forded by judicial procedure, the 
bills would have been acceptable to 
public opinion in the United States. 

Mr. Hunt's article deals with the 
procedures which are proposed in the 


in the NLRB 
and the FEPC, he offers a one-sided 


bills. From his service 


analysis; the “fallacies” referred to in 
his title and answered in his text are 
those of opponents of the bills. 

He does not offer that the new 
and drastic provisions shall be sur- 
rounded with the safeguards of ju- 
dicial hearing or review. He does not 
recommend that the pending bills 
should even be conformed to the re- 
quirements of the McCarran-Sumners 
Administrative Procedure Act (S. 7 
as revised; H.R. 1203). His plea that 
H.R. 2232 should be enacted because 
its procedures are closely patterned 
after those of the National Labor Re 
lations Act may not carry conviction 
with lawyers who had experience in 
hearings under that statute, even in 
the days when Mr. Hunt was one of 
its “storm centers” Trial Exam 


The 


ment of discrimination in employ- 


as a 
iner. prevention and punish- 
ment turn upon fact-finding on the 
subjective question of intent. Trained 
and keen weighing of the evidence, 
freedom 


scrupulous — impartiality, 


from preconceived attitude, and 


courageous readiness to do even- 
handed justice according to the evi- 
dence, are the essentials for such a 
tribunal, unless a Pandora’s box of 
bitterness and racial strife is to be 
opened. 

It is here that the lawver who has 
practiced before the NLRB and simi- 
lar agencies could make a contribu- 
tion, as to the undesirability of car- 
rving over into any new legislation 
National Act 


procedures and point of view. How 


the Labor Relations 


elusive and illusory has many a law- 


ver found the “substantial evidence” 
rule to be when he sought judicial 
review of a finding or determination 
by a Federal agency? The notion that 
an “administrative expertship” is 
possessed by biased bureaucrats but 
is lacking in trained judges of the 


Trial Courts, so that decisions of an 
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agency are absolute and the outcome 
of a trial in Court is reviewable, has 
become so firmly fixed that for prac- 
tical purposes an administrative de- 
termination is not scrutinized unless 
a stage of palpably arbitrary decision 
against the “policy” of the statute is 
shown to exist. Judges and lawyers 
need to evolve something more pro- 
tective of the substance of rights if 
we are not to create the mechanics of 
inflicting serious injustice despite 
conformance to the forms of some 
regularity in procedure. The time to 
do such a thing is now; the McCar- 
ran-Sumners bill is ‘‘a forward step”. 
Regardless of agreement or disagree- 
Mr. 
his exposition, and particularly his 


ment with Hunt's basic thesis, 
analysis and analogies to the Na 
tional Labor Relations Act, should 
help the lawyers’ thinking in that di- 
rection. (Address: Virginia Law Re- 
view, Charlottesville, Va.; price for 
a single copy: $1.00). 


Neco rIABLE INSTRUMENTS 
‘Remarks on Restrictive Indorse- 
ments”: In acclaiming the excellence 
and readability of the symposium 
which Professor Zechariah Chafee, 
Jr., organized, and to which he con- 
tributed, to make the October num- 
ber of the Harvard Law Review a 
worthy memorial of the late Profes- 
sor Edward Henry Warren (see 32 
A.B.A.J. 112), this department did 
not point out that the same issue 
contains an invaluable article by 
Professor Chafee, also dedicated to 
Professor Warren, on the state of law 
and business practice as to restric- 
tive indorsements of commercial 
paper (Vol. LVIII—No. 8; pages 1182 
1246). Ina field in which conflicting 
judicial interpretations have pro- 
duced a background of confusion, 
this authoritative exposition deals 
in a most specific way with the range 
of the American and British experi- 
ence, the incongruities and conflicts 
with the statute, the ramifications far 
outside the statute and outside the 
subject of bills and notes, the muta- 
tions of the “‘trust’”’ indorsement, the 


attempted union of financing with 


transportation (the “transportation” 


indorsement), the “hybrid” indorse. 
the 
practical questions, 


ments, and plethora of un. 


answered but 
This department knows of no other 
elucidation which covers the whole 
subject so usefully in the present 
tense. The author’s objective con 
is that 
ments are in much the same condi 


clusion “restrictive indorse 
tion as was all commercial paper in 
Lord Mansfield’s day. Perhaps we 
can straighten out restrictive indorse. 
ments as he straightened out negotia- 
ble instruments generally—by care. 
fully 
and bankers do with them and then 
that 


finding out what merchants 


making sure such customs 
comply with the requirements of 
convenience and justice.” In any 
event, here is an article which the 
average lawyer, if in general prac- 
tice which is at least in part commer- 
cial, will do well to get and keep, to 
save time for himself and trouble for 
his client. (Address: Harvard Law 
Review, Gannett House, Cambridge 
38, Mass.; price for a single copy: 


75 cents) . 


Tax LAW—Federal and State— 
“How Long Do You Keep Your Tax 
Records?’ —‘Facts and Figures on 
‘Reasonable Compensation’”’ foi 
Corporate Officers, etc.: As usual, the 
current issues of Taxes contain a ple- 
thora of live material useful for the 
lawyer who has to cope with tax 
problems. The contents are replete 
with “case histories” of many current 
tax cases, from which the tax lawye 
can draw his own analogies as to the 
treatment of his problems. Articles 
entitled as above quoted are in th 
February number. “Case Histories of 
Some Section 722 Settled Claims” isa 
feature of the January issue. The 
contents of the magazine are help- 
fully tied in with the CCH’s Federal 
Reports. (Address: 
Taxes, Commerce Clearing House, 
Inc., 214 N. Michigan Avenue, Chi- 
cago I, Ill.; price for a single copy ol 


Tax Guide 


either issue: 50 cents) . 


(Continued on page 183) 
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Proceedings of the Assembly 
of the 68th Annual Meeting 


The 1945 sessions of the Assembly of 
held 
in Cincinnati, Ohio, on December 16- 


the American Bar Association, 


2), were replete with interest, both as 
to the actions debated and voted on 
the heard, 
Owing to the difficulties still extant 


and stirring addresses 
as to travel and hotel accommoda- 
tions, the attendance from the general 
membership, aside from members of 
the House of Delegates and members 
of the Ohio Bar, was relatively small. 
The Association 
year recetwed fresh impetus from the 


work of the new 


fact that the Assembly met at all. As 
“open forum” 
devoted to debate and vote on reso- 


usual, the session was 
lutions on many vital subjects. Some 


were adopted; some were disap- 
proved; others were deferred for fur- 
ther study and later report. Willis 
Smith, of North Carolina, was in- 
ducted as President of the Association 


at the concluding session. 


Monday Morning Session 
[he opening session of the Assembly 
of the Sixty-Eighth Annual Meeting 
of the American Bar Association was 
convened in the Hall of Mirrors in 
the Netherland Plaza Hotel, Cincin- 
nati, Ohio, on Monday morning, 
December 16, 1945. President David 
\. Simmons, of Texas, was in the 
chair. 

Former Mayor Murray Season- 
good, welcomed the Association most 
cordially to Cincinnati. President Jay 
P. ‘Taggart of the Ohio State Bar As- 
sociation extended a hearty welcome 

behalf of the State and its law- 
vers. William G. McLaren, of Wash- 
ington, responded felicitously for the 
\ssociation and the members pres- 
ent. The colorful history of Ohio and 
its River Valley, and the personal- 
ies and great traditions of its Ba 


and Bench, were adverted to in each 
of these addresses. 

President Simmons next delivered 
the Annual “The Su- 
premacy This was pub- 


Address on 
of Law”. 
lished in full in our January issue 


(32 A.B.A.J. 17). 


Innovation as to Resolutions 


In connection with the offering of 
resolutions by individual members 
from the floor, for reference to the 
Resolutions Committee and later re- 
port and debate, an innovation was 
introduced by President Simmons at 
In addition to the res- 
olutions submitted by members, the 
Resolutions Committee itself, of 
which James R. Morford, of Dela- 
ware, was the Chairman, had pre- 
pared in advance, and submitted at 


this meeting. 


this point, six resolutions, mostly on 
Under 
Association, 
these were not read at the time but 


highly controversial matters. 
the Constitution of the 
were automatically referred back to 
the Committee for a hearing and 
report. 

The first favored a federal world 
organization under a world consti- 
tution; the second, expressed the 
opinion that its Congress could au- 
thorize in advance the use of the 
armed forces of the United States to 
implement its committment under 
the Charter of the UNO; the third 
dealt with the regulation of labor 
organizations; the fourth favored the 
enfranchisement of residents of the 
District of Columbia; the fifth fa- 
vored federal pay for attorneys who 
represent indigent defendants in 
criminal cases in the federal courts; 
the sixth favored special consider- 
ation for returning veterans, in the 
appointment of receivers, trustees, 
etc,, by courts. 


In addition to these prearranged 
“official” resolutions designed to pro- 
voke debate, several resolutions were 
offered by individual members in the 
exercise of their constitutional oppor- 
tunity. For Colonel Edmund R. 
Beckwith, of New York, E. J. Dimock 
offered a resolution favoring “an 
adequate military establishment for 
National defense.” H. G. Nilles, 
North Dakota, proposed 
thanks to Chile for its hospitality to 
the Inter-. Bar 
in Santiago in October. 


of Fargo, 
\merican Association 


New 
York, offered a resolution to call for 


Joseph C. Thomson, of 
a new and independent investigation 
of the Pearl Harbor disaster; also, a 
resolution to condemn the Nurem- 
berg trials as doing “violence to basic 
; also, a res- 
amendment of the 
Association’s Constitution 


constitutional principles” 
olution for an 
sO as to 
vest in the Assembly all jurisdiction 
over resolutions. 

Samuel H. Mary- 
land, offered a resolution favoring 
of the 100,000 dis- 
placed Jews into Palestine. 


Feldstein, of 


the admission 


Assembly Delegates 

Are Chosen 

Three vacancies were reported in the 

office of Assembly Delegate—one 

through the death of Charles M. Hay, 

of Missouri, and two through the 

absence of Robert F. Maguire, of 

Oregon, and Guy R. Crump, of 
California. 

Judge George Rossman, of the 
Oregon Supreme Court, Sylvester C. 
Smith, Jr., of New Jersey, and Ken- 
neth Teasdale, of Missouri, were 
elected to fill the vacancies. 

Nominations were next made to 
fill the four positions as Assembly 
Delegate by reason of expired term, 
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these to be elected in the usual man 
ner through the use of printed ballots 
Charles S$ 
Rhyne, of the District of Columbia; 
John M. Slaton, of Georgia; John M. 
Niehaus, Jr., of Illinois; Bruce W. 
Sanborn, of Minnesota; Judge Rob 
ert N. Gorman, of Ohio; W. E. Stan- 
ley, of Kansas; John R. Snively, of 
Illinois; John H. Voorhees, of South 


and polls kept open. 


Dakota; Murray Seasongood of Ohio; 


and Henrietta D. Stonestreet, of 
Maryland; were named for the four 


delegateships, no two of which could 


A large audience had gathered fo: 
the second session of the Assembly, 
held in the same place. President 
Simmons first read the letter which 
he had received from The President 
of the United States. ‘This was pub- 
lished in $32 A:B.A.]. 16. 

The first speaker was the Imme 
diate Retiring President of the Cana- 
dian Bar Association, the Honorable F. 
Philippe Brais, CBEJEG. LAD. 
of Montreal, P.Q., Canada, under 
whose administration and leadership 
had been conducted the effective co- 
operation between the Canadian and 
Bat which 


American Associations, 


be filled by members from the same 


State. 


American Bar Association 
Endowment Meets 


The Assembly session was suspended 
the 
corporate meeting of the American 
Bar This 
was presided over by Carl B. Rix, of 


for a few minutes, for formal 


Association Endowment. 


Wisconsin, who made first a_ brief 
report. 


Monday Evening Sesston 


has been fully reported in these col- 


umns. The distinguished French- 
Canadian jurist was warmly greeted, 
and was listened to with rapt in- 
terest. His address was published in 


our February issue (32 A.B.A.J. 87). 


Senator Donnell Is Heard 


President Simmons next introduced 
Former Governor Forrest C. Donnell, 
of Missouri, now United States Sen- 
ator, who has long been active in the 
Association and has often attended 
its meetings. He helped to bring 
about the reorganization of the Asso- 


In addition to contributions, the 
Endowment has received its first be 
the $2500, from 
a client of Charles M. Lyman, of 


quest, in sum of 
Connecticut. 

Mr. Rix was unanimously re-elect. 
ed a director of the Endowment for a 
term of five years. 

Announcements were made by 
Acting Secretary Joseph D. Stecher as 
to the filling the vacancies in the 
The 
session of the Assembly thereupon 


office of State Delegate. first 


- 


was recessed at 12:15 o'clock. 


ciation in 1936, and was a member 
of the first House of Delegates, in 
Boston in that year. 

His subject was “Obsta Princi- 
plis” (Withstand Beginnings) . 

Senator Donnell was heartily ac 
claimed as a long-time co-worker and 
devoted friend of the Association. His 
earnest address was received with 
marked approval and applause. It 
was published in full in our February 
issue (32 A.B.A.J. 71). 

The second session of the Assem- 
bly was recessed at 10:50 o’clock. The 
President’s Reception followed. Danc. 
ing and reunion were enjoyed. 


Wednesday Morning Session 


At the third session of the Assembly, 
convened at 9:40 o'clock, Acting Sec- 
retary Stecher announced that the 
balloting for full terms as Assembly 
Delegate had resulted in the elec- 
tion of 

Ohio 


CHARLES S. RuyYNE, of the Dis 


MurrAY SEASONGOOD, of 
trict of Columbia 
JouN M. SLatTon, of Georgia 
W. E. STANLEY, of Kansas 
Former Judge Floyd E. ‘Thomp- 
son, of Chicago, made a briet state- 
ment reporting the current work of 
the American Law Institute. 
President Simmons read a lettet 
of greeting and felicitation to the 
members of the Association, from M. 
Fernand Payen, President of the Na- 
tional Association of the Lawyers of 
France, whose brilliant address at the 
1931 


Annual Meeting in Atlantic 
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City is well remembered. 

read also a 
letter of 
greeting from M. Louis Sarran, Presi- 


President Simmons 


translation of a_ cordial 
dent of the Union Internationale des 
\vocats of France. 

The first speaker was presented as 
the long-time friend of President 
Simmons, the popular Texas lawye1 
who has lately become the Attorney 
General of the United States, the 
Honorable Tom C. Clark. He spoke 
chiefly as to the growth of admini- 
strative law and in advocacy of the 
enactment of the McCarran-Sumners’ 
Administrative Procedure Act (S. 7 
as revised) , which he has strongly en- 
dorsed (31 A.B.A.]. 619). Amid ap- 
plause for the honor guest, President 
Simmons referred to the Association's 
pride and pleasure in the presence of 
Attorney General Clark and his sup- 
port of the Association’s bill. 


Captain Harold E. Stassen, US- 
NR, former Governor of Minnesota, 
came into the hall and was escorted 
to the platform amid applause. 


Legal Assistance Work 

of the Association 

President Simmons referred to the 
Association’s three years of work in 
giving legal assistance to men and 
the 
their dependents at home. Some 27,- 
000 lawyers took part in that work, 
under the auspices of the Associa- 


women in Armed Forces and 


tion’s Committee and the correlated 
state and local bar associations. The 
retiring Judge Advocate General o! 
the Army stated that needed legal 
services had been rendered in this 
manner in seven million instances. 

The Judge Advocate General of the 
Army and the Judge Advocate General 
of the Navy, each distinguished law 
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repor ted for 


ence was given to | 


prepared by the 
Committee 
vear, rather than 
to those offered 


members from 


the floor. 


Resolution No. 1 


Federation) 
The first resolu- 
tion was as fol- 


LOWS: 





vers, were present in the Assembly. 
[he first speaker was Major General 
thomas H. Green, who received the 
Distinguished Service Medal and the 
Oak Leaf Cluster, and was made the 
fudge Advocate General of the Army, 
whom the Assembly greeted with en 
thusiastic applause. 

In connection with his stirring 
emarks, Major General Green ‘read 
io the assemblage the joint letter 
from the Secretary of War and the 
secretary of the Navy, which appears 
on this page. 

Rear Admiral O. S. Colclough, 
judge Advocate General of the Navy, 
former commanding officer of the 
battleship North Carolina and recip- 
ient of the Gold Star “for exception- 
ally meritorious conduct”, was warm 
ly received and listened to with most 
receptive interest. 


pressing international disorder must 
be replaced by the institutions of gov 
ernment capable of abolishing wat 
through law; and 


the Constitution of the 
United States under 


Whereas, 
which the union 
of independent states has been ef 
fectuaily preserved for 157 
affords a pattern for a 
World Federal Government 
upon limited delegated powers so as 
to attain the 
centralized control in 
affairs with the maximum of self 
government in national affairs; and 


years 
system ol 
resting 
essential minimum ol 
international 


Whereas, only by widespread edu 
cation can public opinion be formed 
to support the next step in world or 
ganization which must be the estab 
lishment of a government 
Federal World Constitution designed 


under a 


to insure justice through laws, which 
are made applicable to and enforced 
against individuals and in which the 
government thus 
controlled directly by the individual 


established can be 





“Open Forum” 
Session on 
Resolutions | 


\t the request of 
Sim- 
Forme! 


President 
mons, 
President George 
\f. Morris took | 
the chair for the 
open forum” ses- 
sion. Chairman 
James R. Mor- 
lord, of Delaware, 
the | 





Resolutions Com- 
mittee. Preced- 


the resolutions | 


this 


vy individual 


(as to World 


Whereas, the 
war system as a 
means of sup- 





and Navy. 


legal problems. 


RsP he 


Secretary of War 
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citizens of the member nations voting 
according to a_ balanced 
representation; 

Be It Resolved, That the Ameri 
can Bar Association hereby endorses 
and approves the principles above set 
forth, and advocates their develop- 
ment through the framework of the 
Charter of the United Nations Or 
ganization, our endorsement and sup 


system olf 


port of which we _ wholeheartedly 
reaffirm. 
Be It Further Resolved, That a 


copy of this resolution be sent to the 


President and each member of the 
Senate and House of Representatives 
of the United States, and to each of 
the delegates of the United Nations 
Organization from all of the nations 


members of said organization. 


The Resolutions Committee recom- 


mended that the above “be referred 


by 


the Assembly to the Section of 


International and Comparative Law 


fo 


r approval, rejection or modifica- 


tion, with instruc- 





THE SECRETARY OF THE NAVY 


WASHINGTON 


December 15, 1945 


Dear Sirs: 


The American Ber Aseociation has contributed 
generously and effectively in the establishment and support 
of legal assistance programs in the armed services, and in 
| the mobilization of thousands of volunteer civilian lawyers 
| to eollaborete with Legal Assistance Officers in the Arny | 
Under these programs millions of service personnel | 
| and their families have been assisted with their personel 

This work has been of great benefit to the 
morale of servicemen everywhere. 


We take pleasure in commending the American Bar 


Association for these patriotic services to the Nation. 
On behalf of the members of the armed services who have 
been the beneficiaries, we thenk the members of the legal 
profession for their participation in that rork. 


Sincerely yours, 


American Ber Association 
1140 North Dearborn Street 
Chicago, Illinois 


5 Secretery of the eas 


the Sec- 
tion to report the 


tions to 


same and the ac- 
the Sec- 
tion thereon to 
the House of Dele- 


tion of 


gates and to the 
Assembly at the 


next annual meet- 

ing of the Associa- 

tion.” 
This 


adopted by 


was 
vote 


of the Assembly. 





Resolution No. 2 
(Use of Armed 


Forces) 
As prepared and 


recommended 
unanimously by 


the Committee on 

Resolutions, this 

read as follows: 
Resolved, It is 


the opinion of 


the American 
Bar Association 
that The Con- 


gress has power 
under the Consti 
tution to author 
ize in advance the 
use of such armed 
forces, 
facilities as 


assistance 





and 
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may be supplied by the United States 
pursuant to the commitment in the 
United Charter in main- 
taining international peace and _se- 
curity, and 

Be It Further Resolved, That The 
Congress should exercise such power. 


Nations 


Former President Henry Upson 
Sims, of Alabama, suggested that “It 
seems to me rather an enlargement of 
our sphere to pass resolutions on the 
constitutionality of authority of parts 
of the Government whose duty it is 
He thought 
the Association ought not to initiate 
such an interpretation of the Consti- 
tution. 


to determine it first’. 


John G. Buchanan, of Pennsylva- 
nia, was of the opinion that the pas- 
sage of the resolution would be of no 
value. 

The resolution was defeated, on a 
division by rising vote. 


Resolution No. 3 

(Labor Relations) 
‘The Resolutions Committee also pre- 
pared and submitted the following, 
which was adopted: 

Whereas, The relations between 
labor and industry are matters of 
vital concern to every citizen of the 
United States, and are affected with 
a public interest, and 

Whereas, A present chaotic condi- 
tion exists by reason of the failure of 
labor and industry to understand and 
reconcile their differences; 

Therefore, Be It Resolved, By the 
American Bar Association that rules 
and standards of conduct and action 
be set by law for the benefit and 
guidance of labor and industry and 
the protection of the public interest, 
and, further, that the interpretation 
of rights under such rules and stand- 
ards be determined and adjudicated 
through the judicial process; 

And Be It Further Resolved, That 
a copy of this resolution be forwarded 
io the Chairman of the Association’s 
Committee on Labor, Employment 
and Social Security. 


Resolution No. 4 

(District of Columbia) 

Adoption of the following was re- 

ported unfavorably, by a vote of 7 to 

5, by the Resolutions Committee, 
which had prepared it: 

Whereas, More than 800,000 


citizens of the District of Columbia 
are deprived of all participation in 
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their local and national governments 
and although they are obligated to 
subscribe to all duties of American 
citizenship they lack the privilege of 
voting for those who govern their 
municipality and nation; and 

Whereas, The population of the 
District of Columbia is in excess of 
that of twelve of the sovereign states, 
with voting age residents exceeding 
each of thirteen states in 1940, pay- 
ing annually $10,000,000 more na- 
tional taxes than nine states combined 
and more than each of twenty-nine 
states; and 

Whereas, The District is represented 
in the Nation's fighting forces by 
more than 75,000 disenfranchised sons 
who were rendered ineligible to state 
their choice in the recent national 
election, and more than 717 of these 
valiant boys have already made the 
supreme sacrifice for their country 
with thousands of others who have 
been wounded in action; and 

Whereas, Every other national 
capital in the world has full represen- 
tation of its residents in the councils 
of the nation, the City of Washington 
being unique in the disenfranchise- 
ment of its people; and 

Whereas, There has «.~*- ‘n in- 
troduced into the Congre. the 
United States the Sumners-Capper 
joint resolution (H.J. Res. 62 and 
S.J. Res. 9) proposing an amendment 
to the Constitution of the United 
States granting power to the Congress 
to provide the people of the District 
of Columbia with genuine citizen 
participation in the national govern- 
ment, said joint resolution being as 
follows: 

“The Congress shall have power to 
provide that there shall be in the 
Congress and among the electors of 
President and Vice President mem- 
bers elected by the people of the 
District constituting the seat of gov- 
ernment of the United States, in such 
numbers and with such powers as the 
Congress shall determine. All legisla- 
tion hereunder shall be subject to 
amendment and repeal. 

And Whereas, American lawyers 
generally subscribe to the everlasting 
democratic principle stated in the Dec- 
laration of Independence on which 
this Republic was founded that “Gov- 
ernments are instituted among Men 
deriving their just powers from the 
consent of the governed . . .”, and 
profoundly believe that the failure to 
recognize the right of our fellow 
citizens as an integral part of the 
United States is a continuing viola- 
tion of this fundamental proposition 
of good government; and 


Whereas, The armed conflict in 


which our country has recently been 
engaged was dedicated to the libera 
tion of all the peoples of the world 
and accentuates the humiliation of 
those among us whose political shack 
les are none the less obvious though 
they may be near at hand; therefore 

Be It Resolved, By the American 
Bar Association in annual meeting 
assembled that we do endorse and 
support the aforesaid joint resolution 
proposing an amendment to the Con 
stitution of the United States for the 
amelioration of the injustice against 
the citizens of the District of Columbia 
and do hereby petition the Congress 
of the United States to forthwith give 
approval thereto and promptly sub- 
mit the same to the states for their 
consideration. 


John G. Buchanan, of Pennsylva- 
nia, urged that the Assembly adopt 
the Resolution. President 
Sims supported the adverse recom- 
mendation by the majority of the 
Committee. Clarence W. Beatty, Jr., 


Former 


of Illinois, favored passage of the 
Resolution. 

On sustaining the Committee's 
recommendation against the Resolu- 
tion, the rising vote was 54 for and 
70 against, with some not voting. 
The Resolution was then adopted, 
without further division. 


Resolution No. 5 (Pay for 

Defense of Indigent 

Accused of Crime) 

This Resolution, reported favorably 

by a Committee vote of 7 to 4, read 
as follows: 


Whereas, The United States Dis- 
trict Court is frequently called upon 
to appoint attorneys to represent and 
defend accused persons arraigned be 
fore the United States courts, who 
have no funds or claim to have no 
funds wherewith to employ an at- 
torney; and, 

Whereas, Attorneys so appointed 
are required to serve without compen 
sation, which necessitates their leav- 
ing their own practice, with the re- 
sulting loss of both time and money; 
and, 

Whereas, We believe that the 
United States District Courts should 
make some provision for the payment 
of attorneys so appointed to defend 
indigent accused persons; 


Now, Therefore, Be It Resolved, 


That the American Bar Association 
recommends to the Congress of the 
United States the enactment of ap 
propriate legislation and the appro- 
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priation of sufficient funds to the end 
that attorneys appointed to defend 
accused persons in the United States 
District Courts may be paid adequate 
compensation for their services in the 
trial of such cases and in the prepara- 
tion of such cases for trial. 

Be It Further Resolved, That a 
copy of this Resolution be sent to the 
speaker of the United States House of 
Representatives, to the President Pro- 
tem of the United States Senate, and 
to the Administrative Officer of the 
L'nited States Courts. 

Former Judge Floyd E. Thomp- 
wn, of Illinois, questioned whether 
lawyers place themselves “in a very 
yood light to ask to be paid to repre- 
sent a pauper when called upon to 
do so by a judge of the court.” He 
said he thought it was the duty of 
lawyers to defend in such cases with- 
out pay. 

Harry L. S. Halley, of Oklahoma, 
favored the resolution, as did John 
C. Thomson, of New York. Herbert 
G. Nilles of North Dakota, pointed 
out “some inconsistency” between 
the resolution and the “public de- 
fender” system. 

Louis S$. Cohane, of Michigan, 
urged that the resolution was sound 
in principle. William V. O’Donnell, 
of Missouri, offered an amendment, 
to make sure that the Assembly was 
not receding from its position as to 
public defenders. 

James V. Bennett, of the District 
of Columbia, proposed as a substi- 
tute that the resolution be referred 
to the Committee on Legal Aid for 
further study. This was accepted 
by Mr. O’Donnell. 

The then 
adopted by the Assembly by a rising 
vote of 69 to 65. 


motion to refer was 


Resolution No. 6 (Judicial 
Consideration for 
Returned Veterans) 


By a vote of 7 to 3, the Resolutions 
Committee reported favorably the 
following, which was adopted by 
the Assembly: 

Whereas, Lawyers now in _ the 
Armed Services will in many in- 
stances upon their discharge have dif- 
ficulty in reestablishing their law prac- 
tices and in maintaining their de- 
pendents; and 


Whereas, Many lawyers who have 
served or are serving in the Armed 
Services are qualified by experience 
to act as receivers and trustees, and 
in other appointive capacities, both 
in the Federal and State Courts; 


Now, Therefore, Be It Resolved, 
That it is the sense of this Association 
that lawyers who are veterans of the 
Armed Services in the present war, 
and who have the necessary qualifica- 
tions and experience, be given special 
consideration in the designation of 
receivers, trustees and other appoin- 
tive offices, both in the Federal Courts 
and in the State Courts. 


Further Resolved, That a copy of 
this Resolution be sent to all state 
and local bar associations. 


Resolution No. 7 (Adequate 
Military Establishments) 


Chairman Morford stated that the 
Resolutions Committee had decided 
not to initiate and submit a declara- 
tion committing the Association to 
“the principle of universal peace- 
time conscription.” The Committee 
reported unfavorably, by a vote of 
8 to 7, the following resolution by 
Colonel Edmund R. Beckwith: 
Resolved, That the American Bar 
Association appoint a Committee to 
consider measures for the provision 
and maintenance of an adequate mili- 
tary establishment for the national 
defense and to report thereon. 

Some of the members voting for 
an adverse report did so because they 
believed the resolution to be “out- 
side the objects and purposes of the 
Association.” 

A motion was made by Louis S. 
Cohane, of Michigan, “‘to table the 
resolution” as not being within the 
The 
motion so to table was carried, by a 
divided vote. 


province of the Association.” 


Resolution No. 8 

(Pearl Harbor) 

The Committee reported unfavor- 

ably, by a vote of 9 to 1, the follow- 

ing resolution by Joseph C. Thom- 
son, of New York: 

Resolved, That this body in Na- 
tional Convention assembled, believes 
that public confidence in the current 
Pearl Harbor Investigation has been 
so seriously impaired that a complete, 
independent investigation should be 
undertaken by Congress, not as Demo- 
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crats or as Repubiicans, but as Ameri- 
cans—said investigation to commence 
not later than January 15, 1946. 
Mr. Morford’s motion to disap- 
prove was carried. 


Resolution No. 9 
(Nuremberg Trials) 


The following resolution, also by 
Mr. Thomson, had been unanimously 
disapproved by the Committee: 
Resolved, That it is the solemn 
opinion of the American Bar Asso- 
ciation that the “Nuremberg Trials” 
do violence to the basic Constitutional 
principle of protection against pas- 
sage by sovereignty of “ex post facto 
laws”. 
The adverse recommendation of 
the Committee was adopted by the 
Assembly. 


Resolution No. 10 
(Assembly Jurisdiction 
Over Amendments) 


Mr. Thomson had offered also the 
following resolution, which the Com- 
mittee reported as unanimously dis- 
approved by it: 

Resolved, That our National Sec- 
retary be instructed to prepare and 
publicize in the June, 1946, issue of 
the AMERICAN BAR ASSOCIATION JOUR- 
NAL, a proposed Amendment to the 
Constitution to be considered at the 
1946 Convention, to provide that the 
General Assembly during the National 
Convention shall have sole and su- 
preme jurisdiction upon all resolu- 
tions presented to the Association. 


The vote of the Assembly sus- 
tained the adverse report. 


Resolution No. 11 
(Palestine) 


Samuel H. Feldenstein, of Baltimore, 
had offered from the floor the follow- 
ing resolution: 

Whereas, as a result of the Second 
World War and the persecution of 
minorities by the Nazi regime, there 
are today, in Europe, about one hun- 
dred thousand displaced Jews, for 
whom all ties of home, family and 
friends have been torn away; and 

Whereas, in Palestine, there is today 
ample space for the settlement of this 
group, where there is provision for 
their social and economic adjustment; 
and 

Whereas, the British Government 
and the U. S. Britain 12 Twelve Com- 
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mittee set-up is now investigating the 
Palestine Problem, considering relaxa 
tion of immigration laws in Palestine 
to permit the entry of this group; 

Now, Therefore, Be It Resolved, 
That the Assembly of the American 
Bar Association does hereby urge the 
British Government to permit the 
entry of approximately one hundred 
thousand Jews into Palestine; and 

Be It Further Resolved, That a copy 
of this resolution be spread upon the 
minutes of the Assembly, and that the 
Secretary be and he is instructed to 
send copies of this resolution to Prime 
Minister Clement R. Atlee; Lord Hali 
fax, British Ambassador to the United 
States; President Harry S. Truman; 
James F. Byrnes, Secretary of State; 
and to the Congress. 

The 


ported that it was unanimously of 


Resolutions Committee re 


the opinion that the Resolution was 
not within the scope of the objects 
and purposes of the Association. 
Chairman Morford’s motion to table 
the Resolution on that ground was 


adopted. 


Resolution No. 12 
(Thanks to Chile) 


The Resolutions Committee reported 
favorably, by a unanimous vote, the 
following resolution, which was unan 
imously adopted by the Assembly: 
Resolved, That the American Bar 
\ssociation thanks the Colegio de 
\bogados de Chile, and especially its 
President Oscar Davila, 


for the gen 


erous hospitality extended to its dele 
gates to the Fourth Conference of the 
Inter-American Bar Association held 
in Santiago, Chile, October 20-29, 1945. 


Resolution No. 13 
(For a Universal Language) 


Ihe following Resolution by Miss 
Agatha O. La Londe, of the District 
of Columbia Bar, was reported as 
disapproved unanimously by the Res 
olutions Committee, on the ground 
that it was outside the Association's 
province: 
Resolved, That the American Bar 
Association President of 
the United States to take the steps 
necessary to cause a conference of rep- 
resentatives of the United Nations to 
be held with the least possible delay to 
choose an international language as 
an auxiliary language to each Nation's 
mother tongue, and that after an in- 
ternational language has been chosen, 
all member nations of the United Na- 
tions Organization will within a speci- 
fied time start teaching the chosen 
language in all schools of the member 
nations of the United Nations Or 


request the 


ganization. 
The adverse recommendation was 
sustained by vote of the Assembly. 


Resolution No. 14 
(State Ownership of Land 
Under Navigable Waters) 


The following Resolution by James 
L.. Shepherd, Jr., of Texas, was re- 


ported favorably by eleven members 
of the Resolutions Committee: 


Whereas, since the formation of the 
Union, the states have claimed and 
exercised title, dominion and contro] 
over the lands under their navigable 
waters, both inland and offshore upon 
the coasts, and such titles of the states 
have been recognized and upheld both 
by the courts and by the executive de 
partments of the Government for one 
hundred and fifty years; now, there 
fore, be it 

Resolved by the American Bar Asso 
ciation, that we earnestly urge the na 
tional Congress to recognize and affirm 
this ownership of the several states by 
immediately enacting into law pend. 
ing House Concurrent Resolution No 
255, and that we respectfully request 
the President of the United States to 
approve such legislation. 

Robert T. McCracken, of Penn- 
sylvania, asked for an explanation 
of the Resolution, which its author 
The 


adopted by the Assembly. 


gave. Resolution was then 

President Simmons then resumed 
the Chair. A resolution by Clarence 
W. Beatty, Jr., of Ulinois, that the 
Association endorse the Wagner- 
Paft-Ellender bill as to housing, was 
ordered referred to the Resolutions 
Committee for consideration and 
report. 

The Wednesday morning session 
of the Assembly then was recessed at 


12:22 o'clock. 


Thursday Morning Session 


Ihe fourth session of the Assembly 
was convened by President Simmons 
at 9:35 o'clock Thursday morning. 
The Activities, 
through James E. Dezendorf, of Ore- 


Section of Bar 


gon, as Chairman of its Committee 
on Awards, reported that the 1945 
competition among State Bar Asso- 
ciations had resulted in an award to 
the Minnesota State Bar Association 
as having done “the most outstand- 
ing and constructive work during the 
vear.” Its many useful activities were 
The State Bar of Califor- 
nia and the Florida State Bar Asso- 
ciation also did impressive work. 


recounted. 


In cities and counties of more 


than 100,000 population, the award 
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for constructive work went to the 
Cleveland Bar Association, in a close 
competition, in which the Cincinnati 
Bar Association, the Hennepin Coun- 
ty Bar Association (Minneapolis), 
the St. Louis Bar Association, and 
the Fort Worth Bar 


(Texas), were strong contenders. 


Association 


Among bar organizations in cities 
and 100,000 
population, the Cumberland County 
Bar (North Carolina) 
received the award, with the Tom 


counties of less than 


Association 


Green County Association (Texas) 
the principal contender. 

Chairman Tappan Gregory of 
the House of Delegates reported that 
no actions by the House thus far re- 


quired action by the Assembly. 


Erskine M. Ross Prize 
Is Bestowed 


The 1945 topic for the essay-discus- 
sion for the annual prize established 
under the will of the late Judge Ers- 
kine M. 
“The Doctrine of Stare Decisis and 
the Extent to Which It Should Be 
Applied”. The winner was Robert 


Ross, of California, was 


\. Sprecher, of Illinois, whose dis- 
cussion was published in full in ow 
October issue (31 A.B.A.J. 501). 

Mr. Sprecher was given the $3,000 
prize, after which he read a brief 
summary of his paper. 
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[he 1946 subject for the Ross 
competition was announced as: “La- 
bor Disputes: Their Settlement by 
judicial Process’. 


Resolution No. 15 


lhe concluding Resolution, reported 
unfavorably by the Committee, was 
is follows: 

Whereas, There is a grave shortage 

housing facilities in the United 
States, and 

Whereas, Such shortage is increasing 
as Our veterans are being discharged 
from the armed forces and returning 
to their home communities; and 

Whereas, It is essential that positive 
steps be taken at the earliest possible 
date to provide additional housing 
accommodations for all elements of 
our population; and 


Whereas, The Wagner-Ellender-Taft 


The concluding session of the 1945 
\ssembly was convened at noon. 

Secretary Stecher reported that 
the House of Delegates had amended 
Resolution No. 14, by James L. Shep- 
herd Jr., of Texas, to read as follows 
(the recitals of the preamble remain- 
ing unchanged): 

Whereas, Since the formation of the 
Union, the states have claimed and 
exercised title to, and dominion and 
control over the lands under their 
navigable waters, both inland and off- 
shore upon the coasts, and such titles 
of the states have been recognized and 
upheld both by the courts and by the 
executive departments of the Govern- 
ment for one hundred and fifty years; 
now, therefore, be it 

Resolved by the American Bar Asso- 

ciation, That we earnestly urge the 
national Congress to take immediate 
action recognizing and confirming this 
ownership by the several states. 

On motion, the Assembly con- 
curred in the House action and in 
the adoption of Resolution No. 14 as 
so amended. 


President Willis Smith 
Is Inducted 


President Simmons then summoned 
to the platform the incoming Presi- 
dent, Willis Smith, of Raleigh, North 
Carolina. He handed to him the his- 


General Housing Bill of 1945 (S. 
1592) now under consideration in the 
Senate provides for assistance to pri 
vately financed housing for middle in 
come families, and to cities for slum 
clearance and redevelopment, a pro 
gram for rural housing and the dis 
position of permanent war housing 
with preference to servicemen and 
veterans; be it 
Resolved, By the 


\ssociation: 


American Bar 
1. That we hereby endorse the 
Wagner-Ellender-Taft General Hous 
ing Bill of 1945 (S. 1592) 
its prompt enactment by the Congress. 


2. That copies of this Resolution be 


and urge 


forwarded to the appropriate commit 
tees of the Senate and House of Rep- 
resentatives. 
Clarence W. Beatty, Jr., of Illi- 
nois, author of the Resolution, earn- 
estly urged its approval by the House. 


He asked also for a referendum to 


Final Session 


toric gavel of the Association, on 


which is inscribed the name of 


every President of the Association 
since 1878. 

The new President was enthusi 
astically greeted and applauded by 
members of the Assembly and the 
House of Delegates. He spoke with 
deep feeling. “Of course I take pride, 
and get not a little thrill, in accept- 
ing this gavel,” said President Smith. 
“T wish to thank the State Delegates 
for being so kind as to recognize me 
for this nomination; and I thank the 
House and the Association for elect 
ing me.” 

After referring humorously to the 
electoral uncertainties produced by 
the postponements of the 1945 An 
nual Meeting, President Smith con- 
cluded: 

“IT am delighted to be with you. 
I appreciate the friendship of each 
and every one of you, which I have 
accumulated through the years. As 
I take the gavel and undertake to 
follow in the footsteps of the distin- 
guished lawyer who has preceded me 
of this 
shall endeavor as best I can, with the 
opportunities I have, to carry forth 
the traditions of this Association, to 
the end that the American Bar Asso- 


as President Association, I 


Proceedings of Assembly 


the membership of the Association, 
pursuant to Article V, Section 10, of 
the Constitution. 

When sug- 
gested that the subject-matter of the 


President Simmons 
Resolution should be studied by the 
Section of Municipal Law or the Sec- 
tion of Real Property, or by both, 
Mr. Beatty withdrew his Resolution, 
to permit such a study to be made. 

In concluding his report for the 
Resolutions Committee, Chairman 
Morford asked that thought be given 
to the clarification, or the determi- 
nation of policy, as between “strict” 
and “liberal” construction of the ob- 
jects and purposes of the Association. 

The fourth session of the Assem- 
10:20 
pending the final meeting of the 


bly was recessed at o'clock 


House of Delegates. 


ciation may stand high in the council 
of the world in legal matters, in gov- 
ernmental affairs, and attempt to 
carry on as best I can the best tradi- 
tions of English law, of American 
law and liberty, and with the hope 
that each one of you will approve in 
the main the efforts which I make 
and whatever little achievement the 
\ssociation may make during the 
coming year. I pledge to you the best 
of the service that I can give you, and 
I shall not allow my private practice 
or anything of a private nature to 
interfere with any call of duty that 
may be placed upon me during the 
coming year. 


thank 


much for the honor and distinction 


“Again, may J you very 
that you have placed upon me and, 
through me, upon the Bar of North 
Carolina and the State of North Car- 
olina, and I thank you each and all.” 

Past President Simmons referred 
fact 1918, Walter 
George Smith, of Philadelphia, was 
President of the American Bar Asso- 
ciation. He predicted that President 
Willis Smith 
great record of the “Smith family.” 

The 1945 
journed at 12:50 o’clock on Thurs 
day, December 20. 


to the that in 


would carry on the 


Assembly was ad 


Marcil 
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BOOKS FOR LAWYERS 
(Continued from page 151) 
Since the foregoing was written, 
Walter Lippman has contributed to 
the New York Herald-Tribune Book 
Review Section one of the most im- 
portant book reviews published in a 
long time. It is based on this book of 
documents, and challenges the view 
that it is proposed, in the Nuremberg 
trials, to condemn and punish the 
accused under ex post facto law; 
that is to say, for doing things which 
were not crimes when they did them. 
We are not proud to report that 
this brilliant layman has formulated 
the clearest and strongest argument 
we have seen, on a question of law 
which long troubled him as it has 
others. Probably his synthesis is im- 
plicit in “Bob” Jackson’s opening 
and in other documentation of the 
trial, but Lippman makes it crystal- 
clear. We state it here in the hope 
that our readers will study it and find 
its fallacies, if there are any. The fol- 
lowing is no more than a summary: 
1. The willful killing of one hu- 
man being by another has long been 
murder unless it is legalized kill- 
ing; e. g., by the authority of gov- 
ernment or in pursuance of a war. 
2. If kills 


while the first person is acting in 


one person another 
pursuance of an illegal conspiracy 
or is otherwise doing an illegal act, 
he and those who act in concert 
with him have long been guilty 
of murder. 

3. Admittedly, the starting of a 
war of aggression, the invasion of 
Norway, etc., were unlawful acts 
on the part of the German Nation, 
which had long ago agreed to out- 
bound itself 


law such wars and 


not to start or engage in them. 

1. If the accused conspired or acted 
together to start and wage an 
illegal war, and if by their orders 
or with their knowledge or the 
orders of their subordinates, mil- 
lions of human lives were deliber- 
ately destroyed by their agents, 
such killings become plain murder, 
because not done in pursuance of 
a war which Germany and _ its 
leaders had a lawful right to start 
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and wage. The fact that the kill- 
ers wore the uniform of the Ger- 
man Army makes no difference, 
just as it would be murder for any- 
one to hang a man, unless it be 
done by the public hangman ex- 
ecuting a judicial sentence. 

Where is the fallacy in that rea- 
soning? Lippman broaches also the 
important point that the Charter of 
the International Military Tribunal, 
signed principal Powers, 
makes a radical modification of the 
“veto” power of the UNO Charter, 
which enables any of the five princi- 
pal Powers to prevent punitive pro- 
ceedings against it. The modifica- 
tion, says Lippman, is that the rulers 
and leaders of any sovereign state 
may nevertheless be proceeded 
against and punished as criminals, if 


by the 


they start a war of aggression and 
violate the laws of peace. The Lipp- 
man argument as to ex post facto 
laws does not deal with the consid- 
erations as to “due process of law” 
which Justices Murphy and Rut- 
ledge urged so earnestly in their dis- 
senting opinions in the Yamashita 
case but would seem to be applicable 
also to the Nuremberg trials. Law- 
yers will do well to read those opin- 
ions, to get the significance of the 
reasoning which six members of the 
Supreme Court rejected. 


Srupyinc LAW. Edited by Ar- 
thur T. Vanderbilt. New York: Wash- 
ington Square Publishing Corpora- 
tion. 1945. $4.75. Pages 753. 

What should the young man who 
contemplates the study of law be 
urged to read? This question, Profes- 
sor Rodell of Yale has observed in a 
recent protest against a Harvard 
reading list (54 Yale L. J. 897 [1945]), 
will have many answers. And, as Pro- 
fessor Rodell’s heated and lengthy 
review of the bricf synopsis issuing 
from Cambridge itself shows, the 
appraisal of another’s efforts to pro- 
vide such an introduction to law will 
seldom be wholly unemotional. 

If one wished to make a book re- 
view the weapon of controversies in 
legal philosophy, it might be possi- 
ble to take violent exception to Dean 


Vanderbilt’s modest and straightior- 
ward editorial job in assembling into 
a single and handy volume a series of 
articles which he thinks will prove 
helpful to the prospective law stu. 
dent. Perhaps there are those who 
would argue that if the young man 
is to be given the inspiring and read- 
able observations of the late Senator 
Beveridge, he ought also to be ex- 
posed to some of the cynicism of 
those who think that to become a 
practising lawyer is to invite wrath 
and court woe. There are others who 
undoubtedly will protest that the 
Dean of the New York University 
Law School is engaging in mission. 
ary work for the sociological juris- 
prudence of the Dean Emeritus of 
the Harvard Law School, while con- 
demning, by omission, the more 
recent functionalism of Judge Je- 
rome Frank of the United States Cir- 
cuit Court of Appeals. 

It does not seem to this reviewer 
that a book of this kind calls for so 
sensitive or so meticulous an ap- 
praisal. The purpose of the book, as 
in his 
to make 
mould a disciple for a favorite school 
of thought, but rather to help dispel 
some of the strangeness that sur- 
rounds the law for the beginner. 


the editor introduction en- 


deavors clear, is not to 


Upon this basis, Dean Vanderbilt's 
selection of essays and articles is a 
good one. 

Certainly John Zane’s 
“The Five Ages of the Bench and 
Bar of England”, and Roscoe Pound's 
“An Introduction to American Law”, 
both of which are included in the 
collection, should give any student 
an initial appreciation of the histori- 
cal evolution of the law. Roscoe 
Pound's “Survey of Social Interests” 


Maxey 


should also be sufficient to warn ‘he 
student against viewing a career in 
law as activity in a segregated pro- 
fession. That article, together with 
Dean Vanderbilt's 
production from his own notes as a 
student, of Professor Munroe Smith’s 
lectures at Columbia on “Elements 


remarkable _re- 


of Law”, will provide foretaste of the 

depth and scope of jurisprudence. 
Essays by Professor Arthur L. 

Goodhart of Oxford, England, Dean 
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Pound and Professor Wambaugh of 
Harvard, and Dean Wigmore ol 
Northwestern, deal with such essen- 
‘ial activities of a lawyer as the analy- 
sis of decisions and statutes and the 
use of rules of evidence in establish- 
ing the facts of a controversy. A final 
division of the book includes Dean 
Vanderbilt's own report on Pre-Le- 
gal Education and the Report of the 
special Committee on Economic 
Condition of the Bar of the American 
Bar Association, as prepared by 
Charles B. Stephens, entitled “Find- 
ing Your Place in the Legal Pro- 
fession.”” 

If the task of the beginner in the 
law can be lightened by the reading 
of any single book, this volume 
should be of service. The mature es- 
says it brings together may be profit- 
ably read and reread by any lawyer, 
young or old. 

RICHARD JOYCE SMITH 
New York 


Trust ADMINISTRATION 
\ND TAXATION. By Walter L. 
Vossaman. Albany, New York: Banks 

Company; Matthew Bender & 
Company. 1945. $20. Pages (Vol. 1): 
lit, 867; (Vol. IT): xit, 264. 

A competent treatise on the law 
of trusts, their administration and 
taxation, and correlated phases, has 
been brought together by Walter L. 
Nossaman, of the State Bar of Cali- 
lornia and the New York Bar. Al- 
though the author has taught, lec- 
tured and written extensively in this 
special field for many years, his ex- 
perience has been chiefly as a practic- 
ing lawyer and during his service as 
counsel for the trust department of 
the Security-First National Bank of 
los Angeles. 

Although Mr. Nossaman shows 
the 
text-writers such as Professors Scott, 


lamiliarity with authoritative 
Bogert, Simes, and, above all, the il- 
lustrious John Chipman Gray, and 
intakes extensive use of the Restate- 
ment of the Law referred to in the 
volumes, his grasp and his treatment 
of the subjects are those of the law- 
ver at his work-desk preparing for 


advice to clients or for a bout in 


Court. He tries to state clearly the 
American law of trusts, as he has 
found it to be, rather than to blaze 
new trails or suggest changes in the 
interests of a better “social order” of 
justice. Academicians may find this 
a fault, but it makes for practicality. 

The of the 
forms which the author has himself 
developed and tested in his work for 
clients is a useful feature not usually 


inclusion of many 


found in so comprehensive a treatise. 


Tue WAGNER ACT: AFTER 
TEN YEARS. Edited by Louis G. 
Silverberg. Washington: The Bureau 
of National Affairs, Inc. 1945. $2.00. 
Pages ww, 126. 

The former newspaperman who 
is the Director of Information of the 
NLRB has assembled and edited a 
tenth anniversary evaluation of the 
Wagner Act. His symposium has 
timeliness, when practically all as- 
pects of national labor policy are 
under challenge and some of them 
may be approaching revision. 

All but two of 
tributors, headed by Senator Wagner, 
have had a close relationship to the 
birth of the Act or to its controvér- 


the eleven con- 


sial administration. The book does 
not disclaim partisanship for the stat- 
ute or defense of what has been done 
under it. Men like J. Warren Mad- 
den, former Chairman, and Charles 
Fahy, former general counsel for 
NLRB, give objectively a good deal 
of history regarding the early stages 
of the interpretation and applica- 
tion of the Act. 

Practically all of the justifications 
proceed on an assumption that 
NLRB was created to take the side of 


labor organizations against employ- 
ers and to bring the powers of gov- 
ernment actively into operation to 


strengthen and extend the powers of 
labor organizations. Distinction does 
not seem to be drawn between bias or 
“attitude” in favor of the accomplish- 
ment of free and genuine collective 
bargaining, and bias or preconcep- 
tion in determining what the facts 
really are as to the charges made in 
a given controversy. No awareness is 
disclosed that a trier of fact may have 
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the strongest bias in favor of a law 
and its objectives (as, for example, a 
judge trying a case under the Anti- 
Narcotics Act would have) and yet 
be scrupulously impartial and ju- 
dicial in weighing the evidence and 
deciding whether the charges made 
have been clearly proved. Indeed, the 
now prevalent public indignation as 
to the Pandora’s box of strikes and 
jurisdictional disputes which many 
believe was opened by the Wagner 
\ct and the manner in which it was 
long administered. gives rise to a 
question whether an enlightened fi- 
delity to its purposes would not have 
led to an open-minded and less bi- 
ased scrutiny of the quality and 
weight of evidence. The larger ques- 
tion as to whether the Act itself now 
needs to be kept one-sided in its sub- 
stantive provisions and its procedures 
is not answered by Mr. Silverberg 
and his associates. 

One does not have to delve far 
back in the record of the ten years, 
or to turn to interested or biased 
sources, to find instances of the “‘at- 
titude” from which sincere friends of 
the Board wish it would save itself. 
On February 12, the United States 
Circuit Court of Appeals for the Sev- 
enth Circuit (Chicago) had before 
it the case of the Wyman-Gordon 
Company, of Harvey, Illinois. The 
employer had discharged three highly 
1943, on the 
ground that they had slowed down 


skilled workmen in 


and interfered with vital war pro- 
duction. Overruling the report of its 
own Trial Examiner, who had seen 
the witnesses and heard the testi- 
mony, the NLRB ordered the men 
reinstated with back pay, on a 
“mythical” finding that they had 
been let out for Union activities. In 
setting aside this directive, the opin- 
ion was written by Judge J. Earl Ma- 
jor, appointed to the Court by Presi- 
dent Roosevelt in 1933, and was con- 
curred in by Judge Otto Kerner, for- 
merly a State Court judge and Attor- 
ney General of Illinois, appointed to 
the Federal President 
Roosevelt in 1938, and Judge Robert 
C. Baltzell. 

The Court unanimously took ex- 


ception to the NLRB’s argument 


bench by 
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that the interference with war pro 
duction was “not serious” and that 
the conduct of the discharged men 
had not caused “undue spoilage of 
material.” “If it were not before us 
in print,” declared the Court, “we 
would find it difficult to believe that 
any responsible person or agency 
would resort to such asinine reason 
ing.”” The Court pointed out that 
“For many months the company was 
the only company equipped to pro- 
duce the forgings upon which the re 
nowned Allison and Pratt & Whit 
ney engines depended. This situation 
was so perilous that it was divulged 
to only two men in the company. The 
necessity for unimpeded productis 


ity was absolute.” 


Noting that the NLRB conceded 
there had been some interference 
with war. production, the Court 
unanimously declared: “It also ap- 
pears that the Board is not adverse 
to some interference with produc 
tion; that it is objectionable only 
when it reaches the point where, in 
the Board’s opinion, it is serious. In 
our view, any interference, slight 1 
otherwise, damaging to the war ef- 
fort was serious and any employee 
who deliberately indulged in such 
practices as the Board concedes Ba- 
ker did, should have been discharged 
forthwith.” 

Thoughtful analysts of the devel- 
opment of labor relations law will 
probably never agree as to the merits 
of the assumption, underlying this 
book, that in the early years when 
some or many employers were still 
disposed to circumvent free labor or- 
ganization and genuine collective 
bargaining if they could, the admin 
istration of the Wagner Act had to 
be as high-handed as those employers 
were and to disregard “the rudiments 
of fair play” in even the quasi-ju- 
dicial process of finding the facts as 
to the conduct of fellow-men, which 
traditionally had been regarded as 
one of the most sacred functions 
which society could confer on_ its 
chosen agents. It is not readilv evi 
dent how this basic difficulty would 
be solved by changing over to the 
nomenclature of “labor courts’, as 


Ludwig Teller and others have sug- 
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gested; the power to appoint the 
triers of fact for a particular dispute 
or Class of disputes carries with it the 
power to “stack the cards” for a pre- 
conceived result. 

In any event, with the record of 
the first ten years put before them by 
the pioneers in the administration of 
the Act, Commander Paul Herzog, 
the present Chairman, and Colonel 
David A. Morse, the present General 
Counsel, have the pattern for hold- 
ing fast to what is good and at the 
same time, if they are so disposed, for 
steering a course which will end 
many of the criticisms, including the 
very moderate ones expressed by Lee 
H. Hill in this book. The Board and 
the Act start their second decade with 
new and formidable complications 
through pressures for extending thei 
own jurisdiction to meet the sup 
posed needs of particular labor o1 
ganizations, such as the filing of a 
complaint against General Motors 
for violating Section 8 (5) of the Act 
by “refusing to bargain” with the 
UAW-CIO. Refusal to renew a con- 
tract on the UAW’s own changed 
terms, or on the changed terms of the 
Government’s fact-finders, might well 
appear to be an insistence that 
changes in the contract should result 
from negotiations and bargaining. 
But if NLRB undertakes to decide 
what refusals of wage increases con- 
stitute a refusal to bargain, and if 
“ability to pay” is inquired into by 
NLRB and the employer's books and 
papers are freely subpoenaed at the 
behest of the UAW, price-fixing as to 
both raw materials and finished 
products will need to follow wage- 
fixing, all by the Government; and 
the resultant ambit of the statute 
may seem to be strangely unlike that 
depicted by Editor Silverberg, as to 
the ten years of efforts to secure em- 
ployees’ rights of self-organization 
and a free play for the processes of 
collective bargaining. 

In any event, Editor Silverberg’s 
symposium and the first ten years of 
the Wagner Act leave open a lot of 
important and highly controversial 
questions of law and policy, as to 
which the American Bar Associa- 
tion’s new Section of Labor Law can 


be expected to do some straight 
thinking, in the hope of making 4 
constructive contribution toward 
their solution. 


WiLLtiAM L. RANSOM 
New York 


Bue DEMOCRACY. By Paul H. 
Appleby. New York: Alfred A. Knop| 
1945. $2.75. Pages ix, 197. 

The revealing character of this 
book and the significance of the phi- 
losophy behind it are intensified by 
the events on “the home front” dur- 
ing the past two months. A former 
newspaperman who has held many 
important positions in the Federal 
Government since 1933 has written 
an outspoken defense of “big  bu- 
reaucracy” as indispensable to “big 
government” and antidote for “big 
business” —he does not add “big labor 
organizations”. His ably written al- 
though provocative advocacy of “big 
bureaucracy” contains originality ol 
material as well as treatment. 

Ihe philosophy of the book, as to 
the reasons why the author thinks 
the administrative agencies could not 
be impartial or judicial in their acts 
or even in their fact-finding, and 
why he regards it as necessary to keep 
the agencies outside the purview of 
the judicial temperament and _ proc- 
ess, can best be epitomized by quot- 
ing a few sentences—not torn from 
context—which may be a bit chal- 
lenging to some lawyers: 

“The public recognizes without 
much thought or question that a good 
lawyer will not necessarily make a 
good judge”’. 

“To elevate an excellent lawyer to 
the bench will not guarantee $0 iety 
even a tolerably good judge”. 

“Yet many of us fail to recognize 
the need of having persons thinking 
and acting like government officials”. 

“The temperament and attitude of 
a judge do not furnish a complete ba- 
sis for understanding the functioning 
and character of our judicial system. 
Courts are not simply assemblages of 
judges.” 

“In common speech reference is 
made to the ‘judicial temperament.’ 
One might similarly refer to the gov- 
ernmental temperament. But tem- 
perament seems to me to be less Sat 
isfactory as a common denominator 
than attitude. Consequently I shall 





spt ik of 
It 1s | 
DAasi€ pr 
within 1 
nfine 
oO do wl 
In a 
ool of t 
And 
zation. be 
shall nee 
\s a 
by the \ 
governm 
ment by 
vovernm 


ind acc 

Mr. A 
mn his los 
y, may W 
ion with 
need for ‘ 
iality an 
act-findi 
rather th 
ministrat 
mainly o 
to precor 
sround ¢ 
need for | 
in which 
5. 7 ae 
ney Gen 


ys 
a long 


Furthe 
Book: 


In my r 
liant bo 
January 
followin 
ny com! 
But 
and th 
same ¢ 
stacles 
tionali 
ments 
Mr. 
of than 
review, 
of view 
an auth 
entering 
viewer, 
cation. 
hope tl 
tunate 
his boc 
right li 
the Jo 








ut 





speak of the ‘governmental attitude.’ ” 
It is plain that there is no clear or 
basic principle marking the 
within which the 
nfine its 


limits 
government must 
Government has 


» do what it has to do.” 


actions. 


In a democracy, bureaucracy is a 
tool of the people.” 
And the more complex our civili 
zution becomes, the more red tape we 
shall need.” 
‘As a Nation we need and profit 
by the very thing so often criticized: 
government by bureaucrats; govern 
ment by government-minded officials; 
government by bureaucrats subject to 
ind accustomed to political control.” 
Mr. Appleby’s exposition, based 
m his long experience in bureaucra 

may well be examined in connec- 
ion with current discussions of the 
need for assuring somehow an impar- 
iality and integrity in quasi-judicial 
act-finding by Federal agencies, 
rather than merely a supposed “‘ad 
ministrative expertness” consisting 
mainly of an “attitude” subservient 
io preconceived results; also, as back 
yround demonstration of the urgent 
need for enacting corrective measures 
in which the McCarran-Sumners bill 
5. 7 as revised) supported by Attor- 
ney General Tom C. Clark will be 
a long step forward.” 


Further as to Emery Reves’ 
Book: “The Anatomy of Peace”’ 
In my review of Emery Reves’ bril- 
liant book in this department for 
January (32 A.B.A.J. 37), I made the 
following statement, near the end of 
ny commentary: 
But when he puts organized religion 
and the free enterprise system in the 


same category as nation-states, as ob 


stacles to his “universalism”, his emo 


tionalism arouses unnecessary resent 
ments against his primary objectives. 
Mr. Reves has written me a letter 

of thanks and appreciation for the 
review, with a disclaimer of the point 
of view which I attributed to him. As 
an author, he is naturally averse to 
entering into a discussion with a re- 
viewer, by writing a letter for publi- 
cation. Nevertheless, he expresses the 
hope that [ will correct an “unfor- 
tunate misunderstanding” and put 
his book and his argument in the 
right light, through the columns of 
the JourNAL. The issues are, of 


course, vastly more important than 
individuals. 


I am glad to comply with Mr. 
Reves’ request, by quoting here his 


statement and by suggesting that 


each reader of the book, my re- 


view, and this comment, will do 


well to form his own independent 
opinion about the matter. Mr. Reves 
writes me: 

I never had any such thought in 
mind. On the contrary, what I am say 
ing in the chapters on capitalism and 
religion is that neither the free enter 
prise system nor Christianity can de- 
velop and achieve their goals because 
of the nation-state structure. In demon 
strating how nationalism perverts true 
Christianity and how the sovereign 

nation-state produces insurmountable 
barriers to the free development of 
industrialism, [ am _ not 
Christianity o1 


criticizing 

capitalism, but the 

sovereign nation-state. I consider the 

thesis of The Anatomy of Peace as 
merely the translation into politics of 
the fundamental principles of Chris 
tianity and the political framework 
within which individual freedom can 
exist. 

Naturally, | welcome an explana- 
tion which may tend to clear away an 
issue extraneous to the merits of Mr. 
Reves’ principal argument that the 
UNO is futile and world government 
in the place of nation-states is neces- 


sary. I accept his assurances; | 
would not wish to do Mr. Reves any 
injustice, through my inability to 
understand the intention of many 
passages of his book; but I am not 
certain that his present statements 
reflect exactly the same philosophy 
which has seemed to me to pervade 
his book. 

“Key” chapters in it are headed 

“Failure of Capitalism” (page 33) 
and “Failure of Religion” (page 76). 
Reves’ argument for the failure of 
the free enterprise system would be 
unfamiliar and unpersuasive to me 
as a demonstration of its desirability 
and success. He concludes that chap- 
ter (page 48): 

The individual system of free enter 
prise within the limits of nation-states 
can neither flourish nor develop. In all 
countries it has led to more and more 
power for the state, to a totalitarian 
form of government and the destruc- 
tion of individual liberty. 


Prohibitive tariff walls, mo 10polies, 
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cartels, control of government by 
trusts and private interests, dumping, 
poverty, and 
many other products of the system of 
absolute free enterprise are surely not 


freedom, or freedom has no meaning. 


slums, unemployment 


Mr. Reves’ opening sentence on 
the “Failure of Religion” is that 
‘The wholesale murder, torture, per- 
secution and oppression we are wit- 
nessing in the middle of the twen- 
tieth century proves the complete 
bankruptcy of Christianity as a Civi- 
lizing force . . .” (page 76). This may 
not be a criticism of Christianity; if 
so, I misread it. Again: Mr. Reves 
says (page 87): 

Human society can be saved only by 
Christian 
churches return to this central doc 
trine of their religion and make it the 
central doctrine of their practice, they 


universalism. Unless the 


irresistible 
uni- 


will vanish before the 


power of a new religion of 
| 


versalism 


Did Mr. Reves put organized re 
ligion in the same category as nation 
states? He wrote (page 121): 

Wars between groups of men form- 
ing social units always take place when 
these units—tribes, dynasties, churches, 

nations—exercise unrestricted 
sovereign power . . . War takes place 
whenever and wherever non-integrated 
social units of equal sovereignty come 


cities, 


into contact. 

Ever since I wrote my review, | 
have been thinking about these 
sweeping generalizations as to when 
and where “wars always take place”. 
Since his letter has led me to re-read 
and to quote them in this depart- 
ment, I venture to call attention to 
two historical facts: 

1. For more than 150 years, Cana- 
da and the United States have 
been “non-integrated social 

units of equal sovereignty,’— 
two independent “‘nation- 
states”. They have been “in 
contact” along 5,000 miles of 
common boundary. What wars 
have resulted from their “equal 
sovereignty” or their long, close 

“contact’’? 
2. South of that border, the Unit- 

ed States of America was formed 
—a Federal Union, to “promote 
domestic tranquility”. Yet this 
did not prevent America from 
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Letters to the Editors 


being drenched with blood in 

war. 
I am aware that a good deal is be 
ing argued, by Mr. Reves and others, 


To the Editors: 
The views expressed by Chief Justice 
Miller, of the Supreme Court of 
Iowa, in his article in the January 
JouRNAL entitled “The Charter and 
the Future” seem to me to require 
some comment. 

He defends the 
power” of the permanent members of 


so-called “veto 
the Council, holding it to be anal- 
ogous to the 
provided in the Constitution of the 
United States. I respectfully suggest 
that this veto power cannot properly 


checks and_ balances 


be compared with such checks and 


balances which do not give power to . 


any one institution or one official to 
forbid arbitrarily what others may 
desire to do. Even the veto power of 
the President is not absolute. 

The voting formula of the Secur- 
ity Council, however, enables any one 
of the Big Five to stop arbitrarily any 
action which may be proposed by the 
other ten members of the Council. 
Ihis means, in effect, that no one of 
these five is willing to surrender its 
sovereign power in any particular. 
Conceding that this is reasonable as 
applied to most situations at present, 
it is, I respectfully submit, most un- 
reasonable when we come to the ques- 
tion of preserving order in the world. 

If these five leading States are op- 
posed to war and in favor of prevent- 
ing its use by any nation, including 
themselves, they should be willing to 
agree that on the question of taking 
affirmative action to suppress war the 
decision should be made by no more 
than seven members of the Council. 
I am satisfied that the Senate of the 
United States, jealous as it has shown 
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as to these facts of history; but they 
suggest to me that the issues between 
war and peace, in the case of peoples 
living side by side, do not depend al 
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together on the factors which M: 


the sole 


Reves regards as Causes 
of war. 
—e_* WILLIAM L. RANsom 








itself to be of our sovereign powers, 
would agree to be bound by the de- 
cision of the Security Council on such 
a question, 

Any proposed use of force in any 
part of the world, if not of merely 
minor importance, would affect the 
interests directly or indirectly of one 
of the so-called Big Five. Under the 
charter as now drawn, this one, be- 
lieving it to be to its advantage, 
could stop any action on the part of 
the Security Council to suppress the 
threatened war. The Council would 
thus be powerless to act. 

The method of voting above sug- 
gested should also be applied to reg- 
ulations with respect to the limita- 
tion of armaments and punishment 
for violation thereof. If any State is 
permitted to arm itself so that it can 
make an attack with impunity upon 
a neighbor, the prevention of war 
will be impossible. It seems to me 
our efforts should be directed to se- 
curing an amendment of the Charter 
so as to make the Security Council 
an effective agent to preserve the 
peace. 


‘THOMAS RAEBURN WHITE 
Philadelphia 
To the Editors: 
President 
“The Law, 32 
A.B.A.J. 17, states that Kent, “trained 
in the civil law where the code is an 
instrument of stability,” recognized 
the necessity of the doctrine of stare 


Simmons in his article, 


Supremacy of 


decisis. 

As one who, too, was trained in 
the civil law (probably the only 
native-born American who ever prac- 
tised law in Vienna) I wish to take 


strong exception to what seems to 


be a widespread opinion abou 
Neither 


essential for a civil law jurisdiction 


European law. are codes 
nor are they an instrument of stabil 
ity. The Continent has been ruled 
by what we call civil law since the 
15th 


codes 


there 
1800. 


civil code went into effect only with 


century, but were no 


until about Germany's 
the beginning of the year 1900, yet 
all English or American writers on 
comparative law, e.g., O. W. Holmes 
have 
treated just that country as the classi 


in his Contmon Law, eve! 
cal civil law jurisdiction. As to the 
stability, enacted law is of course no 
guarantee for it unless the courts 
interpret it uniformly, i.e., adhere to 
the stare decisis principle. Civil law 
courts have never adopted this doc- 
trine. Consequently, contradictory 
decisions ot controversial sections of 
a code—and there is, like in ow 
statutory law, no passage that would 
not lend itself to more than one in- 
terpretation —are rec urrently con- 
strued in a conflicting manner. 
Thus the Austrian 


Court during my eight years of prac 


Supreme 


tice there issued fifteen opinions in- 
volving the question whether the 
landlord is civilly liable to a pedestri- 
an for the janitor’s having neglected 
the sidewalk. Eight decisions an- 
swered the question in favor of the 
plaintiff-pedestrian, because, unde 
the code, a principal is liable for his 
agent; and the remaining seven dis 
missed the cases, for the principal's 
liability does not extend to the 
agent’s torts! 
REGINALD PARKER 

Silver Springs, Maryland 
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lhe National Chairman of the Jun- 
ior Bar Conference of the American 
bar Association, Lyman M. Tondel, 
jr., of New York City, has virtually 
ompleted his appointments for the 
ear. The few appointments which 
ave not been made will be forth- 


oming shortly. 


State Chairmen 
Are Appointed 
[he following have been appointed 
Tondel to 


Chairman serve as 


State Chairmen for the Conference: 


\labama Edwin I. Hatch, Mont 
gomery 

\laska .Edward Arnell, Juneau 

\rizona . Francis Donofrio, Phoenix 

\rkansas .Thomas Downie, Little 
Rock 

California James E. Burns, San Fran 
cisco 


Harold W. Schweitzer, 
Los Angeles 

.Svdney E. Shuteran, Den 
ver 
lo be announced) 

. Fhomas Cooch, Wilming 
ton 


Colorado 


Connecticut .. 
Delaware .. 


District of 


Columbia Peter N. Chumbris, Wash 


ington 

Florida .. -William A. Gillen, Tampa 

Georgia Randolph W. Thrower, 
Atlanta 

Hawaii .Thomas M. Waddoups, 
Honolulu 

Idaho ..Graydon Smith, Twin 
Falls 

Illinois . ..C. Ives Waldo, Jr., Chi 
cago 

Robert S. Hunter, Quincy 

Indiana . John E. Early, Evansville 

lowa .Richard H. Work, Des 
Moines 

Kansas . Frederick L. Hall, Dodge 
City 


Kentucky . James F. Clay, Danville 


Louisiana ...P. Albert Bienvenu, New 
Orleans 

Maine .. .Henry A. Gendron, San 
ford 

\aryland W. Jerome Offutt, Fred 
erick 


\fassachusetts ... Philip F. Grogan, Boston 
Michigan .John R. Trigg, Detroit 


\linnesota ..Frank W. Plant, Minne 
apolis 

Mississippi .Richard E. Stratton, III, 
Brookhaven 

Missouri Jackson A. Wright, Mex- 
ico 

Montana . James H. Kilbourne, Bil- 
lings 
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Nebraska -Ralph R. Perry, Lincoln 

Nevada ... ...V. Gray Gubler, Las Vegas 

New Hampshire. Fred K. Upton, Concord 

New Jersey Nicholas Conover English, 
Newark 

. Frank Andrews, Santa Fe 

.Curtis Heath, New York 
City 

Samuel D. Earl, Utica 


New Mexico . 
New York 


North Carolina ..J. C. B. Ehrinhaus, Jr., 
Raleigh 
North Dakota William R. Pearce, Bis 
marck 
Ohio ... .Robert F. Dreidame, Cin 
cinnati 
William R VanAkin, 
Cleveland 
Oklahoma Charles A. Kothe, Tulsa 
Oregon . Lofton Tatum, Portland 
Pennsylvania .John L. Owens, Philadel 
phia 
James S. Crawford III, 
Pittsburgh 


Francisco Pansa 

Feliu, San Juan 

Daniel J. Murray, Provi 
dence 

John Schofield, Greenville 

(To be announced) 

Lewis R. Donelson, Ill 
Memphis 

Leon C. Levy, Victoria 

Wayne C. Christoffersen, 
Salt Lake City 

William S. Burrage, Mid 
dlebury 

.William L. Zimmer, Rich 
mond 

Donald Dirstine, Spokane 

Wayne C. Booth, Seattle 

Clarence J. Benson 
Charleston 

George Frederick, 
waukee 

ettacaed (To be announced) 


Puerto Rico 
Rhode Island 


South Carolina . 
South Dakota .. 
I ennessee 


Texas 

Utah 
Vermont . 
Virginia 
Washington 
West Virginia 


Wisconsin Mil 


Wyoming 

Those who serve as State Chair- 
men hold responsible positions in the 
Conference; the effectiveness of jun- 
ior bar work in their respective states 
in the main depends upon them. 
They may be said to be the “key 
men” of the Conference. In some 
states it has been deemed advisable 
to appoint two individuals to serve 
as co-chairmen because of the area 
involved or for other considerations. 


Committee Chairmen 
Are Designated 


The work of the Conference is con- 
ducted through national committees 


and for that reason it is important 
that capable men be appointed to 
head those committees. A number of 
those who sérved as committee chair- 
men last year have been reappointed. 
The 
chairmen are as follows: 
In Aid of the Small Litigant—Ran- 
dolph W. Atlanta, 
Georgia 


present national committee 


Thrower, 


Inter-American 
-Fred Much, 


Cooperation with 
Bar 
Houston, Texas 

Membership—William R. Eddleman, 


Seattle, Washington 


Association 


Procedural Reform Studies—John §S. 
Howland, Des Moines, lowa 
Public Information Program— 
Thomas F. Healy, Washington, 
D. C. 
Relations with Law Students — 
Reverend Joseph T. Tinnelly, C.M., 
Brooklyn, New York. 
Restatement of the Law—Norman 
Seidel, Easton, Pennsylvania 
lraffic Court—Calvin M. Cory, Las 
Vegas, Nevada 
War Readjustment—K. Thomas Ev 
erngam, Denton, Maryland. 
James P. Economos, of Chicago, 
is serving as Secretary to the Pro- 
cedural Reform Studies and Trafh« 


Court Committees. 


Publication of 
“The Young Lawyer”’ 
Continues 


Ihe Conference's publication, The 
Young Lawyer, brings to all members 
of the Conference detailed informa- 
tion of activities of the Conference 
and of state and local junior bar 
groups. Charles H. Burton of Wash- 
ington, D. C., has been appointed to 
serve as Editor. Sidney S. Sachs of 
Washington, D. C., who served as 
Editor last year will serve as an ad- 
visor to the editor this year. 


Prizes Will 
Be Awarded 


As a part of the membership cam- 
paign, prizes of definite value will be 
awarded to those who obtain num- 
The 
the “contest” are given on page 134 


erous new members. rules of 


of this issue. 
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Prepared by Committee on Publications, Section of Taxation: Mark H. 


Johnson, Chairman, New York City, William 
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Washington, D. C., and Edward P. Madigan, Chicago. 
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Trust Income— 

New Regulations and 

Decisions under Clifford case 

One of the most extensively litigated 
subjects in the tax law is the income 
tax liability of the grantor of a trust. 
Under the celebrated case of Helver- 
ing v. Clifford, 309 U.S. 331 (1940), 
the grantor is taxable upon the trust 
remains in effect the 
The 


strug- 


income if he 


“owner” of the trust corpus. 


courts ever since have been 
gling to define the incidents of this 
“ownership”. 

On December 29, 1945, the Treas- 
ury for the first time promulgated 
regulations which lay down specific 
Reg. 111, Sec. 29.22 (a) -21, 
r.D. 5488. 


uncertainty 


criteria. 
as amended by In view 


of the and confusion 
which have enveloped this subject, 
almost any precise formula would be 
welcome. Naturally, the price of pre- 
cision is some degree of arbitrariness 
and inflexibility, and the regulations 
may be subject to this criticism. On 
some important points, moreover, 
the regulations go further than pres- 
ent judicial authority warrants. On 
the whole, however, the regulations 
are an honest attempt to draw an 
equitable line. The regulations ar¢ 
stated to be applicable only to 1946, 
but the Bureau has announced that 
it will not assert a tax for prior years 
if the 
regulations. 


trust meets the tests of the 

Ihe regulations state that any one 
of the following three circumstances 
will result in tax to the grantor: “ (1) 
the corpus or the income therefrom 
will or may return after a relatively 
short term of years; (2) the bene- 
ficial enjoyment of the corpus or the 


income therefrom is subject to a 


power of disposition (other than cer. 


tain excepted powers), whether by 
revocation, alteration or otherwise. 
exercisable by the grantor, or anothe 
person lacking a substantial adverse 
interest in such disposition, or both; 
or (3) the corpus or the incom 
therefrom is subject to administratiyy 
control, exercisable primarily for th 
grantor.” 

A group of five recent court d 
cisions is of special interest in the 
light of these regulations. Four of th 
five were decided for the taxpayer, 
including three reversals of lowe: 


court decisions. 


Control over Distribution 
Hawkins, Myer 


\ccording to the regulations, the 
grantor is generally taxable if he has 
reserved the power to designate the 
recipients of trust corpus. The courts 
have frequently held that the ex 
istence of such a power is a control 
ling factor in imposing the tax. But, 
(C:C.A. 5; 
13, 1945), the grantor had the unre 


in Hawkins v. Com’) 


stricted power, not as trustee, to 
change the distributions of corpus 
and income among the named bene. 
held that this 


power, in the absence of any rever- 


ficiaries. The court 
sion or administrative controls, was 
not enough to warrant the tax. 

Ihe regulations permit the grant 
or to retain the power to distribute 
or accumulate 
that 


income, “provided 


any accumulated income must 
ultimately be payable to the benef 
ciary from whom distribution or ap- 
plication is withheld, or, if payabl 
upon the complete termination of the 
trust or in conjunction with a distri- 
bution of corpus which distribution 
is augmented by such accumulated 
income, is ultimately payable io ihe 
current income beneficiaries in shares 
which have been irrevocably specified 
in the trust instrument. Accumu- 
lated income shall be considered so 
payable although it is provided that 
if any beneficiary does not survive 
the date of distribution, the share of 
such deceased beneficiary is to be 
paid to a designated alternate taker, 
other than the grantor or his estate, 
if such date may reasonably be ex- 
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pected to occur within the benefi- 
ciary’s lifetime, and if the share of 
such alternate taker has been irrev- 
specified in the trust in- 
strument”’, 

In Alma M. Myer, 6 T.C. No. 11, 
the Tax Court 


ocably 


(with one dissent) 
held for the taxpayer in a case which 
The 


grantor had created a trust for her 


went beyond this regulation. 
\5-vear old son, and had reserved 


the power to accumulate income. 
[he corpus and income would revert 
to the grantor if the son died intes- 


tate and childless before 30. 


LAW MAGAZINES 
(Continued from page 168) 


Taxation — Estate Tax — “‘The 
Hallock Problem: A Case Study in 
{dministration”: Against the back- 
ground of the history of the trans- 
fer provisions of the Federal Estate 
Tax Law, Louis Eisenstein, of the 
New York Bar, in an article entitled 
as above, in the October number of 
the Harvard Law Review (Vol. 
LVIII, No. 1; pages 1141-1181), re- 
views In some detail the ramifications 
of the decision of the Supreme Court 
of the United States in Helvering v. 
Hallock, 309 U. 8. 106 (1940). The 
opinion in that case was thought, at 
the time, to solve most of the remain- 
ing problems as to the proper Fed- 
eral Estate Tax treatment of trans- 
fers involving “possibilities of re- 
verter.” The present article deline- 
ates the new, if not more trouble- 
some, plague of indecision which has 
followed the supposed victory over 
the old doubts. 


As in his earlier article on “Some 
Reflections on Tax Ad- 
ministration”, Harvard Law Review 
(Vol. LVIII—No. 4; pages 477-547), 
commented on in this department in 
our July issue (31 A.B.A.J. 374), Mr. 
Eisenstein manifests a high degree of 


Iconoclastic 


impatience with administrative and 
judicial processes as applied in the 
sphere of Federal taxes. (Address: 
Harvard Law Review, Gannett 
House, Cambridge 38, Mass.; price 


for a single copy: 75 cents). 


Ww ILLS—“The Probate of Lost 


Wills”: An informative article by 
Professor Alvin E. Evans of the Uni- 
versity of Kentucky Law School is in 
the Nebraska Law Review tor Decem 
ber (Vol. 24—No. 4; pages 283-299). 
Pointing out that the probate of a 
lost will presents difficulties which 
are enhanced rather than diminished 
by the varying statutes which have 
been enacted in some jurisdictions, 
Professor Evans discusses many ol 
the situations which may be encoun- 
tered and gives a helpful citation of 
authorities. He indicates a view that 
the Courts have generally reached 
satisfactory results through the exer- 
cise of broad equity powers, particu 
larly where it appears that the will 
was destroyed intentionally or muti 
lated, by interested persons. There is 
an interesting discussion of the Wil- 
liams v. Miles case, which came to the 
Nebraska ten 
times and involved many issues aris 
(Address: Ne 


braska Law Review, College of Law, 


Supreme Court of 
ing as to lost wills. 


Lincoln 8, Neb.; price for a single 


copy: 25 cents). 
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RATES /0 cents per word for each tn- 
sertion: minimum charge $1.20 pay- 
able in advance. Copy should reach 
us by the 15th of the month preced- 
ing month of issue. 





WE BUY LAW LIBRARIES OR 

collections of esteemed used law books. 
respondence is especially welcome from lawyers 
entering corporation, government or partnership 
employment where there is no further need for 
their own books, and from corporations maintain- 
ing large law libraries which it has been decided 
to liquidate. We buy outright for cash only—no 
consignments or commissions. Our reputation for 
fair treatment of sellers as well as buyers, after 
17 years in the business of buying and selling 
secondhand law books, is such that many lawyers 
regard the law library sold to us as ipso facto, 
sold to the best advantage. We hold the best 
collection of secondhand law books for sale in 
the United States (catalog free), and usually have 
$50,000 or more cash money immediately available 
for additional purchases. Save time, save effort, 
save money by sending your “for sale” lists first 
to the nation’s clearing house for good used law 
books. Crartor’s Boox Store, Baton Rouge 6, 
Louisiana. 


LESSER 
Cor- 





UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government — No de- 
posit -Immediate Service—-Write ATIONAL Law 
Boox Company, 1110-—13th St. N. W., Washing- 
ton, D. C. 


LAW BOOKS BOUGHT, SOLD, EXCHANGED 
Irvine Kortus, Metropolitan Bldg., Vancouver, 
Washington. 





USED LAW BOOKS AT 

prices. We buy and sell either one book or a 
complete library. Let us sane you prices. Harry 
B AKE, 321 Kearney Street, San Francisco 8, 
California. 


ATTRACTIVE 


LOWEST PRICES USED LAW BOOKS 

complete stock on hand, sets and texts—Law 
Libraries appraised and bought. Nationa, Law 
Liprary Apprarsat Assn., 538 S. Dearborn St., 
Chicago 5, Til. 


LAW BOOKS COMPLETE SETS FOR 

Sale— American Bar Journal, Journal of Air 
Law and Commerce, Air Law Review, Harvard 
Law Review, Columbia Law Review, Michigan 
Law Review, Cornell Law Quarterly, Notre Dame 
Lawyer, Southwestern Law Reporter (Ist & 2nd 
Series), Federal Cases, Federal Reporter (1st & 
2nd Series), Decisions of Commissioner of Pat- 
ents, U. S. Attorney General’s Opinions, All State 
Reports to National Reporter System. Hundreds 
of other periodicals for sale; largest stock of rare 
and out of print books in the United States. Li- 
braries bought and sold. Dennis & Co., 269 Main 
St., Buffalo 3, N. Y 








WHEN YOU HAVE A DOCU MENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,”” 736 pages, 340 Illustra- 
tions. $10 Delivered, also “Questioned Document 
Problems” (a new book), 546 pages. $6 Delivered. 
Avsert S. Osporn, 233 Broadway, New York City. 
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USED LAW BOOKS BOUGHT AND SOLD 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. V. Boyue, Col- 
cord Bldg., Oklahoma City, Okla. 





LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceciz Skipwitn, 
126 West Third Street, Los Angeles 13, California. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. CLarK BoarpMAN 
Co., Ltp., 11 Park Place, New York City. 





“THE HAND OF HAUPTMANN,” 

Lindbergh Case by Document Expert. Cited by 
John Henry Wigmore. 368 Pages, 250 Illustra- 
tions. Price $5.00. J. V. are ‘mJ. H. Harfne, 
15 Park Row, New York 7, 





Story of 





LAW BOOKS BOUGHT AND SOLD FOR 
Cash. We pay freight. Established 1918. Ref- 
erences furnished. Jos. M. MITCHELL, 5738 


Thomas Ave., Philadelphia 43, Pa. 








EVERYTHING IN LAW BOOKS. 
Bisex Co., Philadelphia 6, Pa. 


BUY—SELL--TRADE—LAW BOOKS, 

cases, steel shelving, filing cabinets, 
yers Service Company, 
1, Missouri 


Geo. T. 





BOOK- 
etc., Law- 
715% Chestnut, St. Louis 


PURDON’S PA. STATUTES IN FINE CON. 

dition with 1943 pocket supplements. Price 
$185.00 F.O.B. Grove City, Pennsylvania. We 
securely prepare for wy Emily Niece, Exec- 
utrix of Samuel T. Niece, (Attorney) Grove City, 
Pennsylvania. 








NEW 74 PAGE BOOK—“MARRIAGE AND 
Divorce Simplified’ by Richard V. Mackay. 
Contains charts of the laws in 48 states. Mail 


only $1.00 to Oceana 


Publications, 
Avenue, Dept. AB, Y 


500 Fifth 
New York 18, Zs 





COURT REPORTERS 


LOS ANGELES, CALIF., DEPOSITIONS, 
Hearings Arbitrations. Bet Brotuers Court 
Reporters, 206 So. Spring St., (12) Mu. 2895. 








HANDWRITING EXPERTS 





EDWARD OSCAR HEINRICH, B. S., 

ifornia St., San Francisco, 11. Experienced 
consulting and scientific laboratory service avail- 
able when you have a suspected or disputed doc- 
ument problem of any kind. For additional infor- 
mation see Martindale Hubbell Law Directory, 
San Francisco listings. 


24 CAL- 





SAMUEL R. McCANN, EXAMINER OF 

Questioned Documents. Office and Laboratory, 
Ward Building. Telephone 5723—Yakima, Wash- 
ington. 





LAW BOOK SALESMAN 





WANTED EXPERIENCED 

salesman. Reply confidential. 
program. Box MEJ, American 
Journat, 1140 N. Dearborn St., 


LAW BOOK 
Expanding sales 
Bar AssociaTION 
Chicago 10, Til. 





MISCELLANEOUS 





DELAWARE CORPORATIONS ORGANIZED; 

represented; Amended; Dissolved. Free forms 
upon request. Corporation Counselors, Lodge Build. 
ing, W olngten, Delaware. 





POSITIONS WANTED 





LAWYER, 28, AMERICAN BAR ASSOCIA. 

tion, admitted, Washington, D. -» New York, 
Florida, Nebraska. Five years’ army experience 
Legal Assistant and Occupational Counsellor. De- 
sires connection with busy practitioner; railroad 
or corporation. Interested trial work. Will travel, 
Stanford Sutton, Box 744, New York Athletic 
Club, New York, N. Y. 








LAWYER, 50, EXCELLENT HEALTH, EX. 

perienced in trial work, real estate, administra- 
tive and building and loan law, desires connection 
with corporation or law office, preferably in 
Washington, D. C. Other offers considered. 22 
years ne, 4 years Judge of trial court of 
unlimited jurisdiction, 12 years litigation and 
legal administrative experience. Box DR, Amenrt- 
can Bar Association Journat, 1140 North Dear- 
born Street, Chicago 10, Illinois. 





INSURANCE LAWYER, WITH EXCEP.- 

tional company executive record, available for 
major home office post with casualty company 
claim department or to head up claim department 
of self-insurer. Box ED, American Bar Assocta- 
TION JournaLt, 1140 North Dearborn Street, Chi- 
cago 10, Illinois. 





OIL CORPORATION LAWYER. TWENTY 

years valuable experience in the legal depart- 
ments of major afid independent oil companies. 
Thoroughly familiar with oil and gas law and titles 
in the mid-continent states. Now on legal staff of 
major oil company. Desires change. Married, one 
son. Salary required $6000. Box SB, American 
Bar AssociaTION JourNAL, 1140 North Dearborn 
Street, Chicago 10, Illinois. 





EXECUTIVE: SPECIALIST IN CORPORATE 

and Utility law. Eight years Public Service 
Commission. Desires position with airlines, rail- 
road, utility, corporation, insurance or law firm. 
Varied experience with public relations, mortgage 
and debt conciliation, tariff and rate cases, and 
governmental procedures. Box SW, AMERICAN 
Bar AssociaTion JourNaL, 1140 North Dearborn 
Street, Chicago 10, Illinois. 





ATTORNEY, 35--CIVIL SERVICE, VET- 
eran (legal specialist)——desires legal position 
air, water or rail transportation corporation, or 


law firm engaged in practice therefor; record 
upon inquiry. object experience. Box PL. Amer- 
tcaN Bar_ Association Journat, 1140 North 
Dearborn Street, Chicago 10, Illinois. 





LAWYER WANTED 


WANTED: AN ATTORNEY WITH SOME 

background of experience to handle general cor- 
poration work, insurance, etc., and who is interested 
in patent work to act as a go-between our company's 
research department and patent attorneys. Splendid 
opportunity for a young man coming out of service 
or any one who would like to join a growing organi- 
zation of national reputation in which there is real 
opportunity. Box MJ, American Bar AssocraTIoN 
Journa, 1140 N. Dearborn Street, Chicago 10, Ill. 








ROBES 





FUREIAS, ROBES—CUSTOM TAILORED- 
he best of their kind—satisfaction guaranteed 
é atalog J sent on request. McCartuy & Simon, 
Inc., 7-9 West 36 St., New York 18, N. Y 
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anything less will not suffice 


“The most frequent error in law, and the one which misleads 
practitioners more than any other, is the habit of too broad 
generalization and the disposition to assume that a general 
principle can safely be appointed to a particular case without a 
careful analysis and discrimination, both as to the scope and 
the limits of the principle and as to the elements of fact 


involved in the case.” 


mie. Austin Abbott 


“Just as a knowledge of all the facts is necessary for a judicial 
determination of a controversy, so is a knowledge or study 

of all the reported cases necessary to a complete presentation 

of resulting legal principles. Anything less will not suffice. 

A knowledge of all the law means a knowledge of all the decisions 


which made it law.” 


ee a From the preface to Corpus Juris Secundum) 


The text of Corpus Juris Secundum affords a complete 

restatement of ALL the law based on ALL the cases, and the 
footnotes of Corpus Juris Secundum gives access to ALL 

. reported cases from ALL courts of record in this country, from 


the very beginning down to date. 
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THE AMERICAN LAW BOOK CO. 


Brooklyn 1 aii New York 
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